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INTRODUCTION

In June 2006, the Supreme Court unexpectedly changed the jurispru-
dence of an established but obscure Supreme Court practice known as the
“GVR,” named for its three components—the grant of a petition for certio-
rari, vacation of the lower court’s judgment, and remand of the case. The
Supreme Court in Youngblood v. West Virginia “GVR’d” for reconsidera-
tion of a federal constitutional issue raised by the defendant in order to have
the “benefit of the views of the full Supreme Court of Appeals of West Vir-
ginia.”"!

Although the Court’s GVR in Youngblood appears fairly benign, it
provoked a vigorous dissent from Justice Scalia, who objected to an un-
precedented expansion of the Court’s GVR power.? Whereas the Supreme

*JD. Candidate, Northwestern University School of Law, 2008; M.C.P., University of California,
Berkeley, 2004; A.B., Dartmouth College, 2001. I am grateful to Kathryn Watts for her suggestions and
advice on previous drafts of this Comment. I would also like to thank Alison Buckley, Sarah Agudo,
and Jon Staley for their valuable editing and comments.

1126 8. Ct. 2188, 2190 (2006). See infra Part 1I1.B for a discussion of the constitutional issue in
question.

2 Youngblood, 126 S. Ct. at 2190 (Scalia, J., dissenting). Justice Thomas joined Justice Scalia’s dis-
sent.
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Court had previously GVR’d only in light of intervening new law or fact,’
the Youngblood Court GVR’d even though there had been no change in the
factual or legal context of the case. Justice Scalia noted that the
Youngblood majority did not even invoke the established standard for
GVR’ing, “namely whether there is ‘a reasonable probability that the deci-
sion below rests upon a premise that the lower court would reject if given
the opportunity for further consideration.””™ As such, Justice Scalia pointed
out that “the only possibility that the [lower] court will alter its considered
judgment is created by this Court’s GVR order itself”

In Youngblood, the Supreme Court imprudently extended the GVR
power to play a more assertive role in lower court decisionmaking proc-
esses. In the case, neither the defendant nor the Supreme Court claimed
that an intervening change in the law or facts had occurred. Rather, as Jus-
tice Scalia noted, the Supreme Court GVR’d simply because a majority of
the lower court failed to fully account for the defendant’s constitutional ar-
gument in its opinion—even though the dissenting opinion fully addressed
the constitutional claim.®

To understand the full effects of the Supreme Court’s GVR in
Youngblood, this Comment examines how closely the Youngblood GVR
adhered to the principles and purposes underlying the Supreme Court’s
GVR practice. The Court has, on a number of occasions, asserted that the
GVR is simply a deferential equitable mechanism, exercised to preserve the
dignity of lower courts by providing them with the first opportunity to re-
consider a judgment in light of an intervening event that has a reasonable
probability of affecting the outcome.” GVRs therefore keep in line with the
“operational premise of a multitiered judicial system” and “avoid the un-
seemliness of holding judgments to be in error on the basis of law that did
not exist when the judgments were rendered below.” Thus, by GVR’ing in
the absence of an intervening event in Youngblood, the Supreme Court not
only acted outside the traditional bounds of its authority, it also violated the
principles that have given rise to the GVR. It is this discord with traditional

3 There has been one prominent exception to the Supreme Court’s “in light of” rule. In the past, the
Supreme Court also occasionally GVR’d to clarify the Court’s jurisdiction under mixed state-federal law
questions. See infira Part III.A for Justice Scalia’s proposed GVR standard.

4 Youngblood, 126 S. Ct. at 2191-92 (Scalia, J., dissenting) (citing Lawrence v. Chater, 516 U.S.
163, 167 (1996)).

5 Id. at2192 (Scalia, J., dissenting).

6 1d. at 2191 (Scalia, J., dissenting) (“But the dissenting judges in the case below discussed peti-
tioner’s Brady claim at some length (indeed, at greater length than appears in many of the decisions we
agree to review), and argued that it was meritorious. Since we sometimes review judgments with no
opinion, and often review judgments with opinion only on one side of the issue, it is not clear why we
need opinions on both sides here.” (internal citation omitted)).

7 Chater, 516 U.S. at 167-68 (1996); Stutson v. United States, 516 U.S. 193, 197 (1996); Huddle-
ston v. Dwyer, 322 U.S. 232, 237 (1944).

8 Chater, 516 U.S. at 181 (Scalia, J., dissenting).
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authority and reasoning that irked Justice Scalia in Youngblood and led him
to charge the majority with using the GVR to “conscript [lower court]
judges to write what is essentially an amicus brief on the merits of an issue
they have already decided, in order to facilitate our possible review of the
merits at some later time.””

The GVR is a discretionary practice that has received fairly scant atten-
tion from legal scholars. Generally, however, the GVR is characterized as
an equitable doctrine that is applied in light of an intervening event—a
characterization with which Justice Scalia agrees in Youngblood. Indeed,
the intervening event requirement may be the only significant aspect of the
GVR on which lower courts, scholars, and the Supreme Court (at least, until
Youngblood) have all agreed. Undeterred by this small area of consensus,
GVR scholars have found several ways to study the GVR’s impact. They
have addressed broad concerns about the increased use of the GVR, the
confusion among lower courts about the meaning of the GVR, and the im-
pact of the GVR practice on judicial workloads and litigative practices."
These scholars have generally left unscrutinized, however, questions of why
the Court is justified in GVR’ing in particular situations and whether there
are limits to the Court’s authority to do so.

Since Youngblood disrupts the basic premise of the GVR—that it can
only be applied in light of a relevant intervening event—courts and scholars
now must reconsider what it is that defines the Supreme Court’s GVR au-
thority. Youngblood provides a renewed opportunity not only to clarify the
meaning of the GVR and the scope of the GVR power, but also to under-
stand the importance of establishing more certain limits to the Court’s pro-
cedural discretion.

This Comment provides specific jurisprudential guidelines about when
the GVR should be used. It lays out the Court’s articulated purposes for
GVR’ing and asks whether these express purposes are congruent with ac-
tual GVR practice. Rather than accepting as true the premise that the Su-
preme Court’s use of the GVR in each context is within its discretionary
power, this Comment asserts that there are limits to the Court’s GVR au-
thority. Specifically, this Comment asserts that the Court should refrain
from GVR’ing when doing so would raise prudential concerns. Such con-
cerns arise when the Supreme Court GVR’s in the absence of a relevant
change in the law or facts, thus weakening the integrity of three core consti-
tutional principles: (1) federalism, (2) separation of powers, and (3) appel-
late jurisdiction. GVRs weaken the integrity of these principles when,
despite a lack of change in the law or facts, they are used in cases arising
out of state courts involving state law, cases involving interpretations by
administrative agencies or the Solicitor General, and cases arising from
lower courts involving federal law.

o Youngblood, 126 S. Ct. at 2191 (Scalia, J., dissenting).
10 E.g., Shaun P. Martin, Gaming the GVR, 36 ARIZ. ST. L.J. 551, 568-86 (2004).
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Although a GVR where there has been a change in the relevant law or
facts may appear to be constitutionally required, this Comment neither as-
serts that the GVR is nor aims to convert the GVR into a mandatory doc-
trine. Rather, this Comment proceeds from the premise that the GVR is a
discretionary equitable doctrine created in order to maintain the dignity of
lower courts and coordinate government branches when a relevant interven-
ing event occurs. Even in recognizing the Court’s discretion, however, this
Comment asserts that in order to bring greater clarity to the use of the GVR
for the benefit of lower courts and to promote a more economical and effec-
tive judicial system, the Supreme Court should adhere to the prudential lim-
its set forth here. Adhering to these limits also conforms to the Court’s
traditional GVR practice. History shows that the GVR power was designed
to be limited in scope, not a broad grant of authority, and that each exten-
sion of the GVR (prior to Youngblood) was based on thoughtful decision-
making by the Court to address equitable concerns. This Comment
examines the variety of circumstances under which the Court has tradition-
ally GVR’d and argues that these equitable concerns should also be circum-
scribed by prudential considerations.

This Comment proceeds in four parts. Part I introduces the GVR and
describes its evolution from its federalism-based origins to its contemporary
equitable character. In doing so, this Comment examines the possible tex-
tual sources of and limitations to the Court’s GVR authority. Part II ex-
plores the reasons expressed by the Supreme Court for developing the GVR
power. By considering these reasons together with the potential sources of
the Court’s authority, we can better scrutinize the congruity of the Supreme
Court’s actions with its stated purposes, judge the appropriateness of its
goals, and begin defining the proper bounds of the Court’s GVR authority.

Part III considers the current “intervening event” GVR jurisprudence
and the subsequent impact of Youngblood. This Part also reflects on some
of the possible “hidden” purposes that might underlie the GVR power and
finds that the Supreme Court’s GVR in Youngblood may be better ex-
plained by these implied purposes than by the reasons previously offered by
the Court. Part IV examines the current GVR literature and asserts how the
boundaries of the GVR power should be delineated.

This Comment ultimately concludes that Youngblood exceeds the
proper prudential boundaries of the Supreme Court’s GVR authority—
boundaries shaped by federalism principles, the separation of power doc-
trine, and the nature of the Court’s appellate jurisdiction. In order to pre-
serve the integrity of the Court’s GVR authority and avoid prudential
missteps, the Supreme Court should GVR only in light of a postjudgment
intervening change in the law or factual circumstances.
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I. THE DEVELOPMENT OF THE GVR

A. History of the GVR

In 1927, the Supreme Court first exercised its GVR power to allow a
state court to decide the effect of intervening state law on a state court
judgment." Since then, the number of GVR’d cases has risen to a range of
forty to one hundred per year," roughly the same number of cases that are
granted full plenary review."”

Similarly, the Supreme Court’s GVR practice has expanded in scope.
While the GVR originated in deferential federalism principles that oblige
the Supreme Court to give state courts the first opportunity to reconsider
their judgments in light of new state law (rather than have the Supreme
Court impose judgments on state courts using information that was previ-
ously unavailable to the state courts)," the GVR has also been justified by
“longstanding equitable principles” that allow the Court to GVR in order to
preserve the dignity of lower courts.”” Over time, these equitable principles
have supplanted federalism principles as the main driver of GVR jurispru-
dence.

This expansion of the GVR began soon after the GVR was created.
Although the Supreme Court created the GVR to give each of the states an
opportunity to reconsider its cases in light of changes it had made to its own
body of law, the Court extended the GVR in 1939 to allow each state to de-
cide the effect of intervening Supreme Court decisions on state court judg-
ments.' In so doing, the locus of the Supreme Court’s reasoning shifted;
the extension signaled that deference to state courts no longer relied on hav-
ing both a state source of intervening law and a state forum from which the
case arose. Instead, the Court seemed willing to GVR when only one of
these factors was present.

This looser deference further broadened the use of the GVR power: by
1944, the “special deference”'” accorded to state tribunals was extended to
lower federal court judges where intervening state supreme court decisions
cast doubt on a lower federal court’s decision on a point involving state

' See Missouri ex rel. Wabash Ry. Co. v. Pub. Serv. Comm’n, 273 U.S. 126, 131 (1927).

12 Arthur D. Hellman, “Granted, Vacated, and Remanded”—Shedding Light on a Dark Corner of
Supreme Court Practice, 67 JUDICATURE 389, 391 (1984).

B Leg EPSTEIN, JEFFREY SEGAL, HAROLD SPAETH & THOMAS G. WALKER, THE SUPREME COURT
COMPENDIUM: DATA, DECISIONS & DEVELOPMENTS 72-75 tbls.2-5 & 2-6 (4th ed. 2007).

'* E.g., Wabash Ry. Co., 273 U.S. at 131.

15 Martin, supra note 10, at 555; see Lawrence v. Chater, 516 U.S. 163, 181 (1996) (Scalia, J., dis-
senting).

16 State Tax Comm’n v. Van Cott, 306 U.S. 511, 515 (1939) (GVR’d in light of the Supreme
Court’s decision in Graves v. New York ex rel. O’Keefe, 306 U.S. 466 (1939) to overrule the doctrine of
New York ex rel. Rogers v. Graves, 299 U.S. 401 (1937)).

17 Chater, 516 U.S. at 179 (Scalia, J., dissenting).
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law." The Supreme Court defended the appropriateness of GVR’ing in this
context because it allowed lower federal court judges who, like their state
court counterparts, are more “familiar with the intricacies and trends of lo-
cal law and practice” to decide cases.” By 1945, the Supreme Court ac-
knowledged that GVR’ing to allow lower courts to reconsider issues in light
of a potentially outcome-determinative intervening event was a fairly “cus-
tomary procedure.””

As the GVR deference doctrine became increasingly independent of
federalism rationales, the Supreme Court began to reinterpret the GVR as a
discretionary, and mostly equitable, tool in the late 1940s and early 1950s.”!
With Amer v. Superior Court of California in 1948, the Supreme Court be-
gan to extend this “special deference”—once reserved for state courts in
cases impacted by intervening state law—to state and federal courts in cases
impacted by intervening federal decisions of federal law.”

This extension of the deferential principle to lower federal courts on
questions of federal law appears, at first glance, to undermine the Supreme
Court’s role as the final arbiter of federal law. Unlike with state law ques-
tions, the Supreme Court has the ultimate authority to decide federal ques-
tions of law.” Upon further probing, however, it is clear that the Supreme
Court’s role may not be compromised by the extension of the GVR. The
Court’s decision to extend the GVR power to lower federal courts deciding
a mix of state and federal questions was accompanied by a shift in the def-
erential focus of the GVR, from one grounded in principles of federalism to
one grounded in equity. This equitable focus of the GVR, rather than im-
plying that lower federal courts are better suited to decide federal questions,
suggests that lower courts should merely be given an opportunity to recon-
sider judgments in order to “avoid the unseemliness of holding judgments

18 Huddleston v. Dwyer, 322 U.S. 232, 236-38 (1944).
"% Jd. at 237.
20 State Farm Mut. Auto. Ins. Co. v. Duel, 324 U.S. 154, 161 (1945).
A Martin, supra note 10, at 565-66. Further support for the equity argument can be found in the
text of Chater, where the Court wrote:
If it appears that the intervening development, such as a confession of error in some, but not all,
aspects of the decision below, is part of an unfair or manipulative litigation strategy, or if the delay
and further cost entailed in a remand are not justified by the potential benefits of further considera-
tion by the lower court, a GVR order is inappropriate.

Chater, 516 U.S. at 168 (1996).

22334 US. 813 (1948) (remanding a case to the California Supreme Court for consideration of in-
tervening case law on the Fourteenth Amendment); see also Henry v. City of Rock Hill, 375 U.S. 6
(1963) (remanding to the South Carolina Supreme Court for consideration of intervening case law in-
volving the First Amendment); Goldbaum v. United States, 348 U.S. 905 (1955) (remanding to the
Ninth Circuit for consideration of intervening case law involving evasion of federal income taxes).

» Marbury v. Madison, 5 U.S. 137, 177 (1803) (“It is emphatically the province and duty of the ju-
dicial department to say what the law is.”); ¢/ Smith v. Phillips, 455 U.S. 209, 221 (1982) (“Federal
courts hold no supervisory authority over state judicial proceedings and may intervene only to correct
wrongs of constitutional dimension.”).
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to be in error” based on information that was previously unavailable.** In-
deed, the Supreme Court’s current GVR practice appears to be more con-
cerned with the equitable impact of intervening events than with federalism-
related concerns,” an observation that is supported by the Court’s extension
of the GVR to additional categories of cases in recent years. In addition to
cases affected by intervening state statutes or state and lower federal court
decisions, these categories now include cases affected by intervening
changes in federal statutory law or administrative interpretations thereof,*
changes in the factual circumstances of the case,” and changes in the Solici-
tor General’s position (including confessions of error).*® In all, the Supreme
Court’s historical GVR practice includes seven distinct categories of inter-
vening events: (1) state decisions, (2) state statutes, (3) Supreme Court de-
cisions, (4) federal statutes, (5) new interpretations by administrative
agencies, (6) changed factual circumstances, and (7) confessions of error or
new positions taken by the Solicitor General of the United States.

As the Court moved away from federalism-based rationales, the GVR
also underwent substantial change in form. Whereas prior vacation and re-
mand orders were entered only after plenary review of the issues, GVR or-
ders since 1950 have simultaneously granted certiorari and ordered
reconsideration.” As a result, modern GVR orders rarely produce signed
opinions or generate substantive discussions on the merits of a case.”
Rather, GVR orders for several decades have generally been succinct per
curiam opinions that take the standard form: “On petition for writ of certio-
rari to the [lower court]. The petition for writ of certiorari is granted. The
judgment is vacated and the case is remanded to the [lower court] for fur-
ther consideration in light of [the intervening event].”!

Although the Supreme Court has greatly expanded the GVR power
over time, the historical development of the GVR reveals that the Court has,
nevertheless, carefully constructed that power. Rather than create a broad

24 Chater, 516 U.S. at 181 (1996) (Scalia, J., dissenting); see also Stutson v. United States, 516 U.S.
193, 197 (1996).

25 Martin, supra note 10, at 565-67.

% Dep’t of the Interior v. South Dakota, 519 U.S. 919 (1996).

2" E.g., Nat’l Labor Relations Bd. v. Fed. Motor Truck Co., 325 U.S. 838 (1945).

2 E.g., Ramirez v. United States, 510 U.S. 1103 (1994).

% Martin, supra note 10, at 557-58. Increasingly, the Supreme Court began to distinguish between
two types of GVRs. The first type, when the Supreme Court vacates judgments and remands only after
granting plenary review, represents the original way in which the Supreme Court developed the GVR; it
is now known simply as the V&R (vacation and remand). The second type represents the modern form
of the GVR practice, when the Court grants certiorari, vacates the judgment of the lower court, and re-
mands the case in a combined action. See id.

%0 1d. at 558.

3! See, e.g., Hughes v. California, 127 S. Ct. 1255 (2007) (GVR for motion to proceed in forma
pauperis); Rutherford v. McDonough, 126 S. Ct. 2915 (2006) (same); KAPL, Inc. v. Meacham, 544
U.S. 957 (2005); Phillips v. Wash. Legal Found., 538 U.S. 942 (2003); McGrath v. Chia, 538 U.S. 902
(2003); Willingham v. Loughnan, 537 U.S. 801 (2002); Henry v. City of Rock Hill, 375 U.S. 6 (1963).
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GVR power, the Supreme Court has deliberately limited the GVR to a con-
fined set of categories in which a change in the law or factual circumstances
of a case has a potentially outcome-determinative effect.”> Indeed, the fact
that there are seven distinct circumstances in which the Supreme Court has
explicitly recognized the appropriateness of a GVR indicates that the Court
has always—at least, prior to Youngblood—preferred to add incrementally
to its GVR power than to follow an unlimited and undisciplined GVR prac-
tice.

B. Sources of the GVR Power and Its Limitations

Although the Supreme Court has stated that the GVR power should be
used “sparingly,”* it has not recognized any formal limitation to this power.
Tradition, therefore, plays perhaps the most significant role in limiting the
Court’s GVR authority and defining GVR use for lower court judges and
academics.* Indeed, this reliance on traditional practice was the impetus
behind the dissenting opinions of Justices Scalia, Thomas, and Kennedy in
Youngblood.”

Nevertheless, there are some indications that the Court’s authority may
be considerably broader than traditional practice suggests. Although no
case has explicitly repudiated limiting constructions on the Court’s GVR
power, several cases have suggested that no real authority exists for limiting
the court’s GVR jurisdiction.*® For instance, in Lawrence v. Chater, the
Court stated that “[it] perceive[d] no textual basis for [ . . . ] limit[ing the
GVR power],” explicitly or implicitly.’” Similarly, no statute or constitu-
tional provision expressly limits—much less addresses—the GVR power.
In fact, the Supreme Court has claimed that its authority arises under the
very broad grant of 28 U.S.C. § 2106, which allows

%2 Fora period of time, the GVR was also used as a tool to allow state courts to clarify whether fed-
eral jurisdiction existed under mixed federal-state questions. This policy was supplanted by Michigan v.
Long, 463 U.S. 1032, 1040-41 (1983), which gave the Supreme Court the benefit of the doubt on juris-
dictional questions in cases containing mixed state-federal questions.

33 Lawrence v. Chater, 516 U.S. 163, 173 (1996).

* 1d at178 (Scalia, J., dissenting) (“[The] facially unlimited statutory text [of § 2106] is subject to
the implicit limitations imposed by traditional practice . ...”). As discussed in supra Part I.A, the Su-
preme Court has considered seven distinct categories of intervening events in historical GVR practice:
(1) state decisions, (2) state statutes, (3) Supreme Court decisions, (4) federal statutes, (5) new interpre-
tations by administrative agencies, (6) changed factual circumstances, and (7) confessions of error or
new positions taken by the Solicitor General of the United States.

3 Youngblood v. West Virginia, 126 S. Ct. 2188, 2190-91 (Scalia, J., dissenting) (invoking tradi-
tion in objecting to the GVR); id. at 2193 (Kennedy, J., dissenting) (same).

36 E.g., Chater, 516 U.S. at 166; Thomas v. Am. Home Prods., Inc., 519 U.S. 913, 914 (1996)
(Scalia, J., concurring) (“We have never regarded Rule 10 [of the Supreme Court], which indicates the
general character of reasons for which we will grant plenary consideration, as applicable to our practice
of GVR’ing.”).

7516 U.S. at 166.

390



102:383 (2008) The Supreme Court’s GVR Power

[t]The Supreme Court or any other court of appellate jurisdiction [to] affirm,
modify, vacate, set aside or reverse any judgment, decree, or order of a court
lawfully brought before it for review, and [to] remand the cause and direct the
entry of such appropriate judgment, decree, or order, or require such further
proceedings to be had as may be just under the circumstances.*®

However, some have suggested that the Supreme Court’s Rule 10 lim-
its the Court’s GVR authority by requiring GVR’d cases to meet the same
criteria as cases normally granted certiorari.”” Rule 10, which governs the
factors that can be considered when granting review on a writ of certiorari,
permits the Court to consider three factors: (1) whether there is disagree-
ment among the federal circuit courts, among state supreme courts, or be-
tween the federal and state courts on an important question of federal law,
(2) whether the lower federal courts have “so far departed from the accepted
and usual course of judicial proceedings, or sanctioned such a departure by
a lower court, as to call for an exercise of [the Supreme] Court’s supervi-
sory power,” and (3) whether a federal circuit court or state supreme court
has decided an important federal question in a way that conflicts with a Su-
preme Court decision.*” None of these conditions, however, seems to con-
trol in the Supreme Court’s actual GVR practice.”’ The Supreme Court has
repeatedly gone beyond its normal certiorari jurisdiction to grant certiorari
for cases in which it anticipates GVR’ing.*

38 28 U.S.C. § 2106 (2007); see Chater, 516 U.S. at 166.

3 Am. Home Prods., 519 U.S. at 916 (Rehnquist, C. J., dissenting).

40 SuP. CT.R. 10. The text of the rule states:

Review on a writ of certiorari is not a matter of right, but of judicial discretion. A petition for a
writ of certiorari will be granted only for compelling reasons. The following, although neither

controlling nor fully measuring the Court’s discretion, indicate the character of the reasons the
Court considers:

(a) a United States court of appeals has entered a decision in conflict with the decision of another
United States court of appeals on the same important matter; has decided an important federal
question in a way that conflicts with a decision by a state court of last resort; or has so far de-
parted from the accepted and usual course of judicial proceedings, or sanctioned such a depar-
ture by a lower court, as to call for an exercise of this Court’s supervisory power;

(b) a state court of last resort has decided an important federal question in a way that conflicts with
a decision by another state court of last resort or of a United States court of appeals;

(c) a state court or a United States court of appeals has decided an important question of federal
law that has not been, but should be, settled by [the Supreme] Court, or has decided an impor-
tant federal question in a way that conflicts with relevant decisions of [the Supreme] Court.

A petition for a writ of certiorari is rarely granted when the asserted error consists of erroneous

factual findings or the misapplication of a properly stated rule of law.
Id.

1 Am. Home Prods., 519 U.S. at 914-15 (Scalia, J., concurring) (“[W]e have never regarded Rule
10, which indicates the general character of reasons for which we will grant plenary consideration, as
applicable to our practice of GVR’ing. Indeed, most of the cases in which we exercise our power to
GVR plainly do not meet the ‘tests’ set forth in Rule 10.” (internal citation omitted)).

2 Id. Rule 10 states: “Review on a writ of certiorari is not a matter of right, but of judicial discre-
tion. A petition for a writ of certiorari will be granted only for compelling reasons . .. A petition for a
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II. EXPRESS PURPOSES OF THE GVR

There is nothing ostensibly offensive about a procedural mechanism
that allows lower courts to review their own decisions, especially in light of
a potentially outcome-altering change in the law or factual circumstances.
After all, the Supreme Court makes no specific determinations in GVR’d
cases.

The uncertainty over the Court’s motives and the perceived inconsis-
tency of its GVR-related decisions, however, gives many lower court
judges and scholars some pause. Even prior to Youngblood, critics (and
even some proponents) of the GVR power condemned the lack of clear rea-
soning for the GVR. Although legal scholars agree that the GVR is a sign
that the Supreme Court believes the law has “advanced or been clarified [in
the relevant issue area] in a manner that warrants . . . reconsideration,” at-
torneys, states, and lower federal courts all exhibit considerable confusion
over the meaning of the GVR.*

The Court’s seemingly inconsistent behavior contributes to this confu-
sion. For instance, in Van Curen v. Jago, the Supreme Court reviewed the
Sixth Circuit’s decision to deny relief to an inmate who claimed that the
Ohio Adult Parole Authority (OAPA) violated his procedural due process
rights when it granted, and then rescinded, parole without holding a hear-
ing.* Upon granting certiorari, the Supreme Court vacated the judgment of
the circuit court and remanded for reconsideration in light of an intervening
Supreme Court decision that addressed similar due process claims by Ne-
braskan prisoners.** Although the intervening decision found that the parole
revocation procedure in question met constitutional due process standards,’
the Van Curen reconsideration order seemed to encourage the Sixth Circuit
to distinguish the facts of the intervening case and reexamine the inmate’s
due process claim in a light more favorable to the inmate. Subsequently, on
remand, the Sixth Circuit concluded that the inmate’s expectation of parole

writ of certiorari is rarely granted when the asserted error consists of erroneous factual findings or the
misapplication of a properly stated rule of law.” Sup. CT. R. 10.

* Laura Clark Fey, Scott D. Kaiser & William F. Northrip, The Supreme Court Raised Its Voice:
Are the Lower Courts Getting the Message? Punitive Damages Trends After State Farm v. Campbell,
56 BAYLOR L. REV. 807, 815 (2004).

“ 1. Mitchell Armbruster, Deciding Not to Decide: The Supreme Court’s Expanding Use of the
“GVR” Power Continued in Thomas v. American Home Products, Inc. and Dep’t of the Interior v.
South Dakota, 76 N.C. L. REV. 1387, 1388 (1998); see infra notes 49, 50, 59 and accompanying text; see
also Lords Landing Vill. Condo. Council of Unit Owners v. Cont’l Ins. Co., 520 U.S. 893, 898 (1997)
(Rehnquist, C.J., dissenting) (calling the majority’s opinion “muddled and cryptic,” and stating that the
Courts of Appeals are “entitled to some clearer guidance™).

442 U.8. 926 (1979). The Supreme Court later reversed the Sixth Circuit’s judgment on remand
inJago v. Van Curen, 454 U.S. 14 (1981).

1. (remanding for reconsideration in light of Greenholtz v. Inmates of Neb. Penal & Corr. Com-
plex, 442 U.S. 1 (1979)).

7 Greenholiz, 442 U S. at 15-16.
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was a protectable liberty interest.” In so concluding, the court reversed its
initial position and held that the state had violated the inmate’s procedural
due process rights.*

When the case came before the Supreme Court again, the Court sum-
marily reversed the Sixth Circuit, finding that Ohio’s parole statute did not
create a protectable liberty interest.® After three adjudications before the
Sixth Circuit and two before the Supreme Court, the Supreme Court’s GVR
resulted in the same outcome that would have resulted if they had denied
certiorari in the first place.

In contrast, courts that have determinedly reinstated their original
judgments after a Supreme Court GVR have also been summarily reversed
by the Court. One well-known example is Henry v. City of Rock Hill, a
case that was adjudicated during the height of the civil rights movement.*!
In Henry, a group of African-Americans peacefully assembled on a public
sidewalk to protest the city’s segregation policies.”® During the course of
singing patriotic and religious songs, police officers arrested and charged
the group with breaching the peace.” After the state supreme court upheld
the convictions,” the protestors appealed to the United States Supreme
Court.” The Supreme Court vacated the judgment and remanded the case
to the state court for reconsideration in light of a similar intervening Su-
preme Court case involving African-American student protestors.”® In the
intervening case, the Court had found that the protestors’ convictions were
racially motivated and thus violated the Fourteenth Amendment’s equal
protection guarantee.”’

Upon remand, however, the state supreme court found that the inter-
vening decision was not controlling and reinstated its prior judgment.”® The

8 Van Curen v. Jago, 641 F.2d 411, 413 (6th Cir. 1981) (referring to the understanding of both the
OAPA, in granting parole to Van Curen, and Van Curen, in being notified of the parole).

¥ 1d. at417.
Jago, 454 U.S. at 17.
376 U.S. 776 (1964).
City of Rock Hill v. Henry, 128 S.E.2d 775, 775 (S.C. 1962).
A
1d. at 776.
Henry v. City of Rock Hill, 375 U.S. 6 (1963) (per curiam).
1d. (GVR’ing in light of Edwards v. South Carolina, 372 U.S. 229 (1963)). In Edwards v. South
Carolina, 187 African-American students peacefully assembled in front of the South Carolina State
House. 372 U.S. at 230. When threatened with arrest if they would not disperse within fifteen minutes,
they remained at the site to listen to a “religious harangue” delivered by one of the protest leaders and
sang patriotic and religious songs. Id. at 233. The students were arrested and convicted of breach of the
peace, which the State Supreme Court said “is not susceptible of exact definition.” Id. at 234. The Su-
preme Court held that South Carolina infringed upon the students’ free speech and free assembly rights,

guaranteed by the First Amendment and protected from state action by the Fourteenth Amendment. Id.
at 235.

5T Edwards, 372 U.S. at 238.
58 City of Rock Hill v. Henry, 135 S.E.2d 718, 719 (S.C. 1963).

56
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Supreme Court again granted certiorari, but this time, it reversed the lower
court’s judgment outright.” Acknowledging that its final opinion may seem
dissonant with the initial GVR order, the Court attempted to divest the GVR
order of any underlying meaning. It explained that a reconsideration order
is justified any time it is uncertain whether a case is “free from a// obstacles
to reversal on [the] intervening precedent.”® The Court undermined this at-
tempt to neutralize the GVR order, however, when it also asserted that the
intervening decision should be regarded as “sufficiently analogous,” seem-
ingly for no reason other than the fact that the Court had cited it.* If we
were to extend this implication—that citations to intervening law are inher-
ently analogous and significant—to other cases in which the Court uses the
same language,” then it appears that the Court GVR’s not just to test the
applicability of the intervening law, but also to nudge a lower court to
change aspects of its decision after the Court has engaged with the issues
and made a preliminary determination as to the “correctness” of the lower
court’s decision.

Despite these mixed messages, the Supreme Court has provided a few
textual clues about the purpose of this procedural device in cases that dis-
cuss the Court’s GVR authority.”® The rationale the Court has most often
articulated is that the GVR is simply a deferential mechanism that allows
lower courts to have the first opportunity to determine the relevance of new
law to the case at hand.** The GVR thus preserves “the dignity of the
[lower court] by enabling it to consider potentially relevant decisions and
arguments that were not previously before it.”*® While this argument is
strongly supported by the federalism roots of the GVR practice,” the exten-
sion of the deference doctrine to cases arising from lower federal courts®”

% Henry v. City of Rock Hill, 376 U.S. 776, 778 (1964).

80 14 at 776 (emphasis added). This liberal standard was later narrowed in Lawrence v. Chater, 516
U.S. 163 (1996).

' 1d. at 777.

62 See supra text accompanying note 31 for the form language of the GVR.

8 See Henry, 376 U.S. at 776-77 (asserting that, despite the fact that the state supreme court deter-
mined that the GVR order did not cite to a “controlling” intervening case, the “order did, however, indi-
cate that we found [the intervening case] sufficiently analogous and, perhaps, decisive to compel re-
examination of the case”); Chater, 516 U.S. at 167 (discussing the virtues of the GVR “in an appropriate
case,” which consist mainly of conserving scarce judicial resources and flagging particular issues; not-
ing, however, that the GVR is “potentially appropriate” where “intervening developments, or recent de-
velopments that [the Supreme Court has] reason to believe the court below did not fully consider, reveal
a reasonable probability that the decision below rests upon a premise that the lower court would reject if
given the opportunity for further consideration, and where it appears that such a redetermination may
determine the ultimate outcome of the litigation™).

4 See supra note 7 and accompanying text.

55 Stutson v. United States, 516 U.S. 193, 197 (1996).

5 See supra Part I; Chater, 516 U.S. at 179-80 (Scalia, J., dissenting) (discussing the federalism
roots of the GVR).

7 Eg., Chater, 516 U.S. 163.
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suggests that federalism alone does not fully justify the Supreme Court’s
GVR authority. Equitable reasons must play a significant role.

A second reason proffered by the Court for the GVR is the conserva-
tion of scarce judicial resources that would otherwise be expended in ple-
nary review.” Indeed, the practical role the GVR plays in managing the
Supreme Court’s burgeoning certiorari docket® and restricting the docket to
questions of constitutional or federal significance is vital to preserving the
Court’s role as a court of last resort.” Ironically, this concern for judicial
economy at the Supreme Court imposes heavy costs below. By vacating
the lower court’s judgment and remanding the case, the Supreme Court
adds significantly to the workload of lower courts.”” Moreover, since the
Supreme Court also retains the ability to rehear the case on appeal, the
GVR may ultimately create layers of unnecessary litigation for the parties
involved.

Despite these articulated reasons, the nature of the GVR allows it to be
more than a simple deferential or docket control mechanism—a thesis evi-
denced in lower court responses, such as those described above in Van
Curen, that attempt to analyze the Supreme Court’s motives. Given the
Court’s tendency to favor judicial economy,” it is perhaps not surprising
that a lower court will interpret a GVR as encoding a Supreme Court judg-
ment, rather than as a mere opportunity to reexamine a case in light of an
intervening event.”” If the GVR were simply a tool to promote deference,

% 1d. at 167.

% See id. at 175-76 (Stevens, J., concurring) (noting that the Court’s ability to remand cases to
lower federal courts is a virtue of its discretionary authority to manage its certiorari docket).

" 1d. at 176-77 (Rehnquist, J., concurring) (stating that the Supreme Court should not be “obligated
to weigh justice among contesting parties”; parties should have fully resolved their claims after two lev-
els of adjudication so that the role of the Supreme Court can be simply to provide “the last word on
every important issue under the Constitution and the statutes of the United States” (quoting HENRY F.
PRINGLE, 2 THE LIFE AND TIMES OF WILLIAM HOWARD TAFT 997-98 (1939)).

" Lords Landing Vill. Condo. Council of Unit Owners v. Cont’l Ins. Co., 520 U.S. 893, 898 (1997)
(Rehnquist, C.J., dissenting) (“If this Court has . . . concluded that the Court of Appeals’ refusal to alter
its opinion in light of Sheets was wrong, it should either set the case for argument or summarily reverse.
True, this would require the investment of still more time and effort in a case that is in the federal courts
only by reason of diversity of citizenship . . . , but it would have the virtue of explicitly telling the Court
of Appeals how to dispose of the case. The Court’s decision to grant, vacate, and remand in the light of
Sheets, on the contrary, is muddled and cryptic. Surely the judges of the Court of Appeals are, in fair-
ness, entitled to some clearer guidance from this Court than what they are now given.” (citation omit-
ted)).

2 For example, the Supreme Court is loathe to grant certiorari or address constitutional questions
unless it is important to the national interest or otherwise necessary. See SUP. CT. R. 10; supra text ac-
companying note 40.

7 See, e.g., Sharpe v. United States, 712 F.2d 65, 67 (4th Cir. 1983) (Russell, J., dissenting) (“Once
again, | think the majority has mistaken gentleness in instruction for indefiniteness in command. The
Supreme Court was seeking to be gentle with us but there is, I submit, no mistaking what they expected
us to do.”); but see, e.g., Arnold Tours, Inc. v. Camp, 428 F.2d 359, 361 (1st Cir. 1970) (“Had [the Su-
preme Court] intended so substantial a change in the law it would not only have written a quite different
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expediency, or docket control, the Supreme Court would be more likely to
GVR in cases from state courts that are affected by intervening state law
and more inclined to deny review or summarily adjudicate cases from fed-
eral courts; nevertheless, a review of recent GVR’d cases demonstrates no
such biases in favor of cases affected by intervening state law or against
those affected by intervening federal law.” This lack of congruence be-
tween the Supreme Court’s express reasons for GVR’ing and its actual
practice suggest that the Court uses the GVR for other, unarticulated pur-
poses. With uncertain responses by lower courts and a less than coherent
articulation of the function and purpose of the GVR power by the Supreme
Court, a question arises: what does the Supreme Court really hope to ac-
complish by GVR’ing?

III. A LIMITED OR UNLIMITED AUTHORITY?

Although the Supreme Court has articulated a willingness to GVR in
order to maintain respect for the lower courts and to rein in its expanding
certiorari docket,” neither of these reasons requires an intervening event to
justify a GVR order. If equitable and economical reasons such as deference
and docket control were truly the main justifications for GVR’ing (as past
decisions explicitly suggest™), the Supreme Court should be able to GVR in
any case regardless of whether an intervening event has occurred. Indeed,
Youngblood implicitly asserts this.”” Nevertheless, even if the Court’s ex-
pressed reasons do not inherently require an intervening event limitation,
the Court’s historical adherence to it suggests that more substance underlies
the GVR. The best way to discover the content of this substance may be to
work backwards, beginning with the intervening event requirement.

This Part compares the traditional intervening event justification with
the Youngblood doctrine. In attempting to reconcile them, we find that the
Supreme Court may sometimes GVR for reasons it is less willing to admit:
to assert more control over the holding of the case before it, to explore the
scope of the intervening decision, or to avoid directly addressing issues that

opinion in [the intervening decision]; it would have reversed us out of hand [rather than merely
GVR’ing].”).

™ In order to gauge the Supreme Court’s tendencies with respect to state and federal intervening
law, I searched through the majority of cases that the Supreme Court had GVR’d in 2005 and 2006; the
results indicated that the majority of cases were actually GVR’d in light of intervening federal law.
Nevertheless, the conclusions that can be drawn from this study are limited by two factors. First, it is
not clear whether the proportion of cases GVR’d in light of intervening federal law is greater or less than
the proportion of cases GVR’d in light of intervening state law with respect to the number of cases in
which intervening federal or state law is respectively invol