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TERM LIMITS, INITIATIVES, AND OTHER 
GIMMICKRY 

Daniel H. Lowenstein∗ 

When I first got a letter asking me to be on this panel, I was confused.  
I thought maybe they had sent it to the wrong person or sent me the wrong 
panel, until I read the description and saw that they were talking about these 
devices—line-item veto, term limits, and initiatives.  My primary field has 
been election law and I will limit my remarks accordingly.  But my guess 
is, the skepticism I am about to express would go over to many non-
electoral devices, too. 

Just to tell you where I am coming from, I think that we actually do 
live in a democracy, despite the skepticism a lot of people express about the 
political process.  Ultimately, major matters are decided by the public.  It is 
a debate of ideas.  So, if you want to limit government, what you need to do 
is persuade the public that it is a good idea to limit government. 

So, to begin, I will discuss briefly term limits, initiatives, and an extra 
item—redistricting—and why I am skeptical about all three. 

Term limits.  We do have some experience with term limits in Califor-
nia.  Other states do as well.  Any of you who think that term limits are 
likely to lead to a legislature more to your liking, I invite you to visit Cali-
fornia.  You can observe the California legislature.  And if you go home 
with a pro-term-limits opinion, I will be deeply shocked.  I believe that the 
California legislature is probably the most liberal legislature that we have 
ever had in this country.  I do not know; I have not looked at the Massachu-
setts legislature.  Maybe they would give us some competition. 

But you know, I think what term limits do is make legislatures less ef-
fective than they would be otherwise, whatever it is that they are trying to 
do by way of public policy.  If legislators came to office with a little label 
on their forehead that said either “leadership” or “backbencher” and you 
could apply limits only to the backbenchers, I still would not favor term 
limits, but I would not oppose them so strongly.  It is hard to be an effective 
leader when you are a lame duck from the day you enter office. 

I used to live in Sacramento.  I knew something about what was going 
on in the legislature.  Now, I rely more on secondhand accounts.  But all the 
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secondhand accounts I get from across the political spectrum tell me that 
the legislature, especially the assembly, which has been most affected by 
term limits, has just become a dysfunctional organization. 

Initiatives.  I have not yet read John Matsusaka’s book, which Bill 
Eskridge referred to.1  But I think highly of Matsusaka, and I have no doubt 
that his conclusions are well founded.  So let us take it as given that some 
experience with initiatives shows that there is a statistical tendency to re-
duce state budgets.  There are still two problems with that, however.  First 
of all, Matsusaka is a social scientist.  He is not a constitutional designer, 
and he does not purport to be.  He is properly studying what has happened 
and perhaps extrapolating to what tends to happen under the current cir-
cumstances.  But these are not laws of physics, and what has happened is 
not bound to continue under different political circumstances.2  So, even as-
suming his thesis is correct, I do not think you can project it into the indefi-
nite future.  Nor, if you are thinking about initiatives at the federal level, as 
Professor Eskridge said and I agree,3 can you assume that the dynamics of it 
are going to be the same at the federal level as they are at the state level. 

But there is another question, and that is, what do you mean by limiting 
government?  Is it simply a matter of how much money the government 
spends?  Let me give you an example from California.  We had Proposition 
13.4  We also had a less well-known initiative shortly after that limiting 
spending by the state government.  Maybe those have a tendency to control 
spending to some extent in California.  But this is leaving aside side-effects 
such as the shift of power from local government to state government, 
which may be good or bad, depending on your view.  And there are other 
things besides spending money. 

One major initiative that passed in California, not too many years after 
I moved there, was Proposition 20, which created the state coastal commis-
sion, which was, at the time, a very large advance in land use regulation 
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over an enormous area, the California coastline.5  Now, I do not want to ar-
gue for or against that law, but it seems to me that the California Coastal 
Commission, so far as public spending is concerned, is not a particularly 
major item.  It is probably a very small item in the state budget.  But is that 
limited government, when the initiative is used to extend regulation in that 
dramatic way?  If the initiative can be used for that purpose and also has the 
effect to marginally decrease federal and state spending, would you say that 
is a net limitation or expansion of government? 

I think everybody who studies the initiative will agree with this: if you 
look at it over time, the initiative does not belong to liberals.  It does not be-
long to conservatives.  It has been used by both sides quite effectively, and 
by all kinds of other groups that cut across the liberal-conservative divide.  
It should be considered on its own merits, but not as something that is going 
to benefit one side of the political spectrum or the other.  We can say that 
based on experience. 

Redistricting.  Let me also say a word about redistricting, because I 
spent the 1980s defending the California redistricting plan, both in court 
and in public debate, against Republican charges that this was the greatest 
crime in the history of mankind.  The Wall Street Journal editorial page 
certainly seemed to think so,6 and many Republicans at the time thought re-
districting change would be the key to Republican electoral success.  Now, 
in the current decade, it is interesting because a different ox was gored by 
redistricting after the 2000 Census, and Democrats have been upset by it.  
The main push for redistricting change has been from the Democrats, not in 
California but in other states, and many Republicans have been resisting it. 

For example, Mike Carvin, whom some of you may have heard give a 
stirring address on his view of civil rights at this National Lawyers Conven-
tion, has been effectively defending Republican plans around the country 
against Democratic challenges.7  Here again, I think both Republicans and 
Democrats who think redistricting “reform” will solve their problems are 
mistaken.  I do not have time to go into all the details here; it is a very com-
plicated subject.8  But redistricting has very little effect, I think, on the gen-
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eral thrust of partisan or policy politics in this country.  It can be of great 
importance to individual politicians, which is why they care about it so 
much, but I think that the press and many politically active people greatly 
exaggerate the significance of it. 

So, I want to conclude with the point again that if you want limited 
government, the way to get it is not to rely on gimmicks.  The way to get it 
is the old-fashioned way: to convince the public that it is a good idea.  My 
first flight out of Burbank on Wednesday, when I was coming over here, 
got canceled, so I had more time than I expected to sit in airports, and I 
spent at least a little bit of that time profitably reading an article in an issue 
of National Review by Ramesh Ponnuru—a rather astute political analyst.9  
He was writing about the crisis of conservatism at the present juncture—
although I think he wrote the piece before the election.  Let me just read 
you a sentence or two from his conclusion.  He says, “That crisis can be 
boiled down to two propositions.  The first is that, at least as the American 
electorate is presently constituted, there is no imaginable political coalition 
in America capable of sustaining a majority that takes a reduction of the 
scope of the federal government as one of its central tasks.”10  That is bad 
news for those of you who want limited government.  “The second is that 
modern American conservatism is incapable of organizing itself without 
taking that as a central mission.”11 

What he is saying is that the conservative movement cannot stand 
without a wing pushing for limited government, but it cannot possibly suc-
ceed if that wing leads.  So, I think you have a burden of persuasion, and a 
tricky but not unmanageable political task to make sure you get your share 
of what you want without seeking so much that you undermine the entire 
movement.  Whether that is the right analysis or not, I am convinced you 
are not going to win by gimmicks.  You are going to have to do it by hard 
political work. 
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