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TWO CONCEPTS OF GOVERNMENT 

Richard D. Parker∗ 

I want to pick up where Professor Lowenstein1 left off but come back 
to Professor Eskridge’s three hypotheses about the steady expansion of 
government.2  If you believe that there is such a thing as a one-way “logic 
of history” and you believe that the first or third explanation, or the two in 
combination, are the key problems and cause of institutional dysfunction, 
then this is hopeless and there is nothing very much to talk about except at 
the margins. 

The key, as Professor Lowenstein suggested, is what people actually 
want.3  That was Professor Eskridge’s second explanation.4  Now on Elec-
tion Day, less than two weeks ago, a polling group called McLaughlin and 
Associates polled actual voters, and found these results: 59% favor smaller 
government with fewer services; 28% favor larger government with many 
services.  Among people who voted Republican: 74% favor smaller gov-
ernment; 13%, larger government.  Among Democrats—and this is more 
surprising—41% favor smaller government; and only 4% more, 45%, favor 
larger government.  Among Independents—of course, most importantly—
68% favor smaller government with fewer services; 20%, less than a third 
of the first number, favor larger government with many services.5  If this is 
in fact any kind of accurate representation of public opinion now and in the 
recent past, it poses a strategic question, and that is how to make use of that 
feeling, how to appeal to that body of opinion, and by what strategy to mo-
bilize to produce actual change. 

Now, of course the classic strategy would be to elect candidates or 
members of a political party committed to a particular approach to this mat-
ter, smaller government.  That was tried, of course, most recently in the 
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mid-1990s.  I think we know at least what the most recent result has been.  I 
do not have much hope on that score.  Perhaps some of you do.  It can al-
ways change.  But, at least for the moment, I think it is best to be pessimis-
tic on that front. 

A second approach is to interpret the Constitution we have.  People in 
the Federalist Society have been creative and assiduous in pushing this 
strategy.  Talk of the “Constitution in exile” was hot for a while.6  The ef-
fort was to persuade judges to interpret the Constitution so as to impose 
stricter limits on government, and to select judges who could be subject to 
such persuasion.  I guess my answer to that approach at this point would be: 
Justices Blackman, Stevens, O’Connor, Kennedy, and Souter.  It is much 
like the 1994 electoral victory.  It is too unreliable as a strategy.  Moreover, 
for people who favor smaller government—whether they are Republicans, 
Democrats, or Independents—to rely on the courts would be to fall into the 
same trap that the feminists fell into when they relied on the courts to pro-
tect reproductive freedom.  It wound up being a somewhat unreliable vic-
tory, and it certainly did harm to their movement. 

So how better to think about this problem?  It seems to me that we 
might start with two concepts of government.  What is it that the American 
people overwhelmingly want to limit?  On one hand, you could define gov-
ernment in the terms of our pamphlet for this panel, in terms of its power 
and reach, the sum total of laws and regulations promulgated and enforced.  
On the other hand, one could think of the government “that the American 
people want to limit” not in terms of its power and reach but rather as the 
governing class, by which I mean not just the bureaucracy and the interest 
groups, but more importantly, the individuals who believe or who come to 
believe once in office that they know better than the American people, that 
they are entitled to rule the American people.  I am talking about individu-
als whose main characteristic is a fancy education but whose main psycho-
logical characteristic is a sort of narcissism and grandiosity that leads them 
to believe that detachment from public opinion is in principle a good thing, 
i.e., the governing class is the class that hates democracy.  That, it seems to 
me, is the government that the American people want to limit.  If we can 
limit the governing class, we may wind up in the end limiting the power and 
reach of government.  But it seems, to me in any event, that the first task is 
the more important one. 

Might the structural reforms discussed by now-Professors Lowenstein 
and Eskridge be means toward that end?7  Redistricting, term limits, initia-
tive and referendum are all valuable as tactical strikes.  As I am sure many 
of you know, there are powerful counterattacks underway, meant to cut the 
guts out of initiative and referendum, out of term limits and redistricting re-
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form.  Those fights are always worth fighting, and I have great admiration 
for the people who have engaged in them.  But I want to suggest something 
different. 

The panel was asked whether constitutional changes might make a dif-
ference.  I would like to reword the question just a little bit: not constitu-
tional changes, but constitutional change—for its own sake.  That is the 
strategy I recommend.  This would take us back to basics. 

What is basic?  Basic is popular sovereignty, and the Constitution is 
the embodiment of popular sovereignty both at the national and state level.  
Constitutional change per se is a muscle that has to be exercised to be main-
tained.  But this muscle, which we have allowed to atrophy at the national 
level for thirty-five years, we must continue to use at the state level and 
start using again at the national level. 

Let me say a word more about this.  Yesterday in the New York Times 
there was an op-ed piece by David Rivkin and Lee Casey criticizing the ris-
ing number of constitutional amendments at the state level.8  They write, 
“To enshrine the definition of marriage in a state’s constitution removes the 
issue from the give-and-take of the normal political process.  That process 
rarely produces an absolute victory for any side, but it also rarely results in 
absolute defeat. . . .  [T]he defeated party can rally, regroup, and try again.”9  
This argument is based on two quite different mistakes.  On one hand, it 
treats constitutional amendments as above and outside politics—absolute, 
immutable.10  It thus forgets that such amendments can be amended (even 
repealed).  On the other hand, it compares them with ordinary legislative 
politics, forgetting that what they are about is the structure of such politics 
and that they, unlike legislation, can be amended only by a direct vote of 
the people.  Whenever a state constitution is amended, whether it is a pro-
posed living wage amendment11 or the Michigan Affirmative Action 
Amendment12 or the Arizona English as Official Language Amendment,13 
what is most important is not the substance of the amendment or how it will 
be interpreted or enforced, but the very fact that the Constitution was 
amended.  Popular sovereignty was asserted. 

I have been involved for twelve years in an effort to amend the U.S. 
Constitution.  In the last thirty-five years in which there has been no 
amendment, one cause has maintained the overwhelming support of the 
American people for half of that period.  That is the Flag Amendment, giv-
ing Congress the power again, as it used to have, to punish physical dese-
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cration of the flag.  This is an amendment that would have expanded the 
power and reach of government a tiny bit, but in terms of my second con-
cept of government, challenging the governing class, would have limited 
government in an important way.  My experience talking with senators 
about this issue, over twelve years, is that in some cases their institutional 
narcissism and arrogance are virtually boundless.  Bounds need to be im-
posed.  Indeed the very principle of bounds needs to be affirmed.  There is 
no better way than amending the Constitution. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends false
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue true
  /ColorSettingsFile (Color Management Off)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU (Use these settings to create PDF documents suitable for reliable viewing and printing of business documents. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice


