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DEMOCRATIZING THE LAW OF FEDERAL 
PREEMPTION  

David A. Dana*  

I. INTRODUCTION 

The federal courts are sometimes asked to decide whether a federal 
health, safety, or environmental standard preempts a stricter standard 
adopted by one or more states.  The practical stakes for advocates of envi-
ronmental and consumer protection in these cases have been high in recent 
years, in no small part because the executive branch and Congress have 
been either hostile to, or ambivalent to the point of inaction with respect to, 
proposals for federal standards that would impose significant costs on busi-
ness.  From a broader normative vantage, how the federal courts respond to 
preemption challenges affects how vibrant a role the states can have in de-
mocratic governance, and thus affects how vibrant a role the peopleÑ ÒWe 
the PeopleÓÑ can have in democratic governance.  Preemption is an issue 
that implicates not just particular regulatory outcomes, but also our funda-
mental commitments to preserving and fostering democratic values. 

The recent wave of state laws regarding greenhouse gas emissions 
poses exactly the question whether a lax federal standard serves as a regula-
tory cap or as a floor.1  The most populous stateÑ CaliforniaÑ has adopted 
rules that would in effect require carmakers to market more fuel efficient 
cars than are required under the federal fuel economy statute and regula-
tions.2  Twelve other states have followed suit, and more may join them.3  

 
  

*   Professor of Law and Associate Dean for Faculty Research, Northwestern University School of 
Law.  For very helpful comments, I thank Robert Bennett, Dan Farber, Heidi Kitrosser, John McGinnis, 
Thomas Merrill , and Kimberly Yuracko.  I thank Paul Danielson for his able research assistance. 

1  A federal standard serves as a ÒcapÓ when it precludes any state from implementing a state stan-
dard that is more stringent than the federal standard but allows any state to implement a standard that is 
less stringent than the federal standard.  A federal standard serves as a ÒfloorÓ when it precludes any 
state from implementing a standard that is less stringent than the federal standard but allows any state to 
implement a standard that is more stringent than the federal standard. 

2  See CAL. CODE REGS. tit. 13, ¤ 1961.1 (2007) (California emissions statute adopted pursuant to 
CAL. HEALTH &  SAFETY CODE ¤ 43018.5). 

3  So far, twelve states have adopted regulations similar to or identical to the California regulations.  
See Clean Cars Campaign, About the Clean Cars Campaign, http://www.cleancarscampaign.org/ (last 
visited Nov. 9, 2007) (reporting that Arizona, Connecticut, Maine, Maryland, Massachusetts, New York, 
New Jersey, Oregon, Pennsylvania, Rhode Island, Vermont, and Washington have adopted the Califor-
nia greenhouse gas emissions regulations).  Three other statesÑ Colorado, Illinois, and UtahÑ are con-
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California and the states that have adopted the California rules account for a 
very sizeable percentage of the nationÕs population.  California argues that 
its rules are fully consistent with the policies, objectives, and text of the 
federal Clean Air Act.4  The automobile industry argues that federal law, in 
particular the fuel economy standards provisions of the Energy Policy and 
Conservation Act (EPCA), preempts the California rules.5  The federal 

                                                                                                                                 
sidering doing so.  See id.  Two statesÑ Arizona and FloridaÑ have in place executive orders dealing 
with emissions.  See id.   

4  The Clean Air Act generally preempts state regulation of motor vehicle emissions, see 42 U.S.C. 
¤ 7543(a) (2000), but provides an exemption for rules adopted by the state of California (and other states 
following California) in cases in which California has received a waiver from the federal Environmental 
Protection Agency (EPA).  See id. ¤¤ 7543(b), 7507.  California and the other states that have adopted 
the California rules argue that the Clean Air Act waiver provisions show that Congress intended to allow 
for stricter-than-federal standards in California and states following California.  See, e.g., Defendant and 
Defendant-IntervenorsÕ Memorandum of Points and Authorities in Support of Their Motion for Judg-
ment on the Pleadings at 11Ð12, Cent. Valley Chrysler-Jeep, Inc. v. Witherspoon, 456 F. Supp. 2d 1160 
(E.D. Cal. 2006) (No. CV F 04-6663 AWI LJO), 2006 WL 2969677 [hereinafter DefendantsÕ Motion in 
Support] (ÒFrom the start Congress anticipated that CaliforniaÕs standards would be Ômore stringent 
than, or applicable to emissions or substances not covered by, the national standards.ÕÓ (quoting H.R. 
REP. NO. 90-728 (1967), reprinted in 1967 U.S.C.C.A.N. 1938, 1958)).  The Supreme CourtÕs recent 
ruling in Massachusetts v. EPA bolsters CaliforniaÕs argument by establishing that the greenhouse gas 
carbon dioxide is a pollutant subject to regulation under the Clean Air Act.  See 127 S. Ct. 1438, 1462 
(2007) (ÒBecause greenhouse gases fit well within the Clean Air ActÕs capacious definition of Ôair pol-
lutant,Õ we hold that EPA has the statutory authority to regulate the emission of such gases from new 
motor vehicles.Ó). 

5  See Memorandum of Points and Authorities of Plaintiff Intervenor, Association of International 
Automobile Manufacturers, in Opposition to DefendantsÕ Motion for Judgment on the Pleadings at 15, 
Cent. Valley Chrysler-Jeep, 456 F. Supp. 2d 1160 (No. CV F 04-6663 AWI LJO), 2006 WL 2969683 
[hereinafter Plaintiff IntervenorÕs Motion in Opposition] (ÒUnder well settled law, the regulations are 
therefore preempted.  Moreover, nothing in the Clean Air Act saves these regulations from preemp-
tion.Ó).  The EPCA contains an express preemption provision upon which the car manufacturers rely.  
The EPCA provides that corporate average fuel economy standards must be set by the National High-
way Traffic Safety Administration (NHTSA) at the Òmaximum feasible average fuel economy level,Ó 
and provides that the NHTSA Òshall consider standard technological feasibility , economic practicability, 
the effect of other motor vehicle standards of the Government on fuel economy, and the need of the 
United States to conserve energy.Ó  See 49 U.S.C. ¤ 32,902(f) (2000).  According to the statute, Ò[w]hen 
an average fuel economy standard prescribed under [the EPCA] is in effect, a State . . . may not adopt or 
enforce a law or regulation related to fuel economy standards . . . .Ó  See id. ¤ 32,919(a).  The automo-
bile manufacturers argue that the express preemption provision applies to the California case because the 
only plausible way car manufacturers can meet the California regulatory targets for reduced greenhouse 
gas emissions would be to enhance the fuel economy of the cars they sell well beyond what is required 
under the current NHTSA standards.  Plaintiff IntervenorÕs Motion in Opposition, supra, at 26 
(Ò[C]ompliance with the AB 1493 Regulations would require manufacturers to incorporate fuel saving 
technologies into their vehicle fleets at a pace that is faster than what NHTSA found would be economi-
cally practical.Ó).  California argues that the California regulations are targeted at greenhouse gas emis-
sions and hence do not relate to fuel economy per se.  DefendantsÕ Motion in Support, supra note 4, at 
18 (Ò[O]n their face CaliforniaÕs state law and regulations establish air pollution emission standards un-
der its Clean Air Act authority, not fuel economy standards.Ó).  According to California, the EPCA lan-
guage regarding Òthe effect of other motor vehicle standards of the Government on fuel economyÓ 
requires NHTSA to accommodate the California greenhouse gas standards.  Id. at 19Ð21.  California 
thus maintains that both the Clean Air Act and the EPCA allow for regulations of the sort California has 
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agency responsible for promulgating federal fuel economy standards, the 
National Highway and Traffic Safety Administration (NHTSA), has issued 
what might be termed an interpretive rule that tracks the automobile indus-
try position.6  The environmental, economic, and political importance of 
this controversy is almost impossible to overstate because stronger Califor-
nia rules (coupled with stronger rules in other states) could lead ultimately 
to more fuel efficient cars throughout the United States and perhaps even 
outside the United States.  Three separate district courts are now hearing the 
question of preemption of state greenhouse gas emissions rules for automo-
biles, and we may well observe a flurry of opinions before the controversy 
finally winds its way up to the Supreme Court.7 

Federal preemption doctrine is, famously, a mess, replete with poorly 
defined, overlapping, hyperformalistic categories.8  Express preemption 
provisions in federal statutes are relatively few, and when present, they of-
ten contain highly ambiguous terms.9  Many preemption cases, even some 
that the courts nominally treat as express preemption cases, involve a judi-
cial inquiry as to whether Congress implicitly preempted a particular state 
law or program.  Within the rubric of implied preemption, the courts rely 
heavily on various categoriesÑ field preemption, conflict or obstacle pre-
emption, and foreign affairs preemptionÑ that lack defined borders, that 
blur together in specific cases, and that sometimes seem to do little analytic 
work.10 

                                                                                                                                 
adopted.  Id. at 23 (ÒThus, the legislative histories of both EPCA and the Clean Air Act contradict Plain-
tiffsÕ contention that EPCAÕs preemption provision preempts CaliforniaÕs federally approved emission 
standards.Ó). 

6  See Average Fuel Economy Standards for Light Trucks Model Years 2008Ð2011, 71 Fed. Reg. 
17,566, 17,654 (Apr. 6, 2006) (codified at 49 C.F.R. pts. 523, 533, 537 (2007)) (ÒIn mandating federal 
fuel economy standards under EPCA, Congress has expressly preempted any state laws or regulations 
relating to fuel economy standards.Ó). 

7  The automobile industry brought suit in federal court in Rhode Island and Vermont in addition to 
California.  See CA Clean Cars Campaign: Legal Challenges in Other States, 
http://www.calcleancars.org/legal/other_states.html (last visited Oct. 27, 2007).  For an excellent over-
view of the California regulations and the preemption questions, see generally Ann E. Carlson, Federal-
ism, Preemption, and Greenhouse Gas Emissions, 37 U.C. DAVIS L. REV. 281 (2003).   

8  See Thomas W. Merrill, Preemption in Environmental Law: Formalism, Federalism Theory, and 
Default Rules, in FEDERAL PREEMPTION: STATESÕ POWERS, NATIONAL INTERESTS 166, 166 (Richard A. 
Epstein & Michael S. Greve eds., 2007) (emphasizing the Òvery formalityÓ of federal preemption doc-
trine). 

9  Moreover, preemption clauses in statutes, when present, are often paired with savings clauses that 
provide that the federal statute ÒsavesÓ or does not negate state law.  The combination of preemption and 
savings clauses in a federal statute creates a Òbackdrop of statutory uncertainty.Ó  Theodore W. Ruger, 
Preempting the People: The Judicial Role in Regulatory Concurrency and Its Implications for Popular 
Lawmaking, 81 CHI.-KENT L. REV. 1029, 1052 (2006). 

10  See Paul S. Weiland, Federal and State Preemption of Environmental Law: A Critical Analysis, 
24 HARV. ENVTL. L. REV. 237, 255 (2000) (Ò[T]he categories themselves may bleed into one another as 
the Supreme Court itself has recognized.Ó). 
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One ostensibly uncontroversial proposition in preemption doctrine is 
that congressional intent governs whether, and to what extent, federal law 
preempts state law.11  The practical problem, of course, is that implied pre-
emption inquiries ask the federal courts to answer a wholly hypothetical 
question: if Congress had spoken directly and unambiguously to the precise 
preemption question at hand, which it did not, what would it have said?  
The courts have materials available to them to guide this inquiry, including 
congressional statements of statutory purposes, the structure and language 
of the statutes, legislative history, and federal agency regulations.  But these 
materials typically are open to multiple, conflicting interpretations.  Conse-
quently, it is hard to resist the conclusion that Òcongressional intentÓ in an 
implied preemption case often reflects more than anything else the deciding 
courtÕs vision as to what kinds of state laws it thinks would harm, obstruct, 
or frustrate federal law.  Sometimes implied preemption concerns address a 
particular federal law (as in nonfield implied preemption), or a broader, not-
single-enactment-field area of federal law (as in field implied preemption).  
Thus, although the courts speak as if Òfield preemptionÓ and Òobstacle or 
conflict preemptionÓ were distinct subcategories of the larger implied pre-
emption category, all implied preemption inquiries implicate the question of 
how great an obstacle the state law or laws pose to federal objectives as 
those objectives are perceived, recognized, and described by the court hear-
ing the preemption challenge.12 

In deciding whether a state law poses too big an obstacle to the federal 
objective or objectives embodied in a federal statute or range of statutes, the 
courts repeatedly have stated that they will be guided by a presumption 
rooted in federalism against preemption of the state law.  Judicial opinions 
finding no preemption cite this presumption.13  Dissenting opinions arguing 

 
  

11  See, e.g., Metro. Life Ins. Co. v. Massachusetts, 471 U.S. 724, 747 (1985) (explaining that con-
gressional intent is the Òultimate touchstoneÓ of preemption analysis (citations and internal quotation 
marks omitted)). 

12  See Robert R. Gasaway, The Problem of Federal Preemption: Reformulating the Black Letter 
Rules, 33 PEPP. L. REV. 25, 32 (2005) (ÒAs an initial matter, all preemption is ÔobstacleÕ preemption in 
the sense that all preemption involves the striking down of state statutes that pose obstacles to Ôthe ac-
complishment and execution of the full purposes and objectives of Congress.ÕÓ (citing Hines v. Da-
vidowitz, 312 U.S. 52, 67 (1941))). 

13  See, e.g., Bates v. Dow Agrosciences LLC, 544 U.S. 431, 449 (2005) (ÒThe long history of tort 
litigation against manufacturers of poisonous substances adds force to the basic presumption against pre-
emption.Ó); Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996) (Ò[B]ecause the States are independent 
sovereigns in our federal system, we have long presumed that Congress does not cavalierly pre-empt 
state-law causes of action.Ó); N.Y. State Conference of Blue Cross & Blue Shield Plans v. Travelers Ins. 
Co., 514 U.S. 645, 655 (1995) (Ò[I]n cases like this one, where federal law is said to bar state action in 
fields of traditional state regulation . . . , we have worked on the assumption that the historic police pow-
ers of the States were not to be superseded by the Federal Act unless that was the clear and manifest pur-
pose of Congress.Ó (citations and internal quotation marks omitted)). 
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against preemption typically chastise the majority for simply ignoring the 
presumption.14 

The federalism-based presumption against preemption suggests, by its 
very terms, that in preemption cases the courts must balance the potential 
harm to the efficacy of democratically enacted federal law against the im-
portance of federalism principles rooted in state sovereignty.  When the bal-
ance is closeÑ whatever close meansÑ the court should come down on the 
side of no preemption.15 

In applying this federalism-based presumption, it should be irrelevant 
whether a state with a small population, such as North Dakota, or a popu-
lous state, such as California, passed the statute that has been challenged on 
federal preemption grounds.  Nor should it matter whether North Dakota 
alone passed a certain kind of law subject to a preemption challenge or 
whether twenty states, containing two-thirds of the nationÕs population, 
passed that kind of law.  From a pure federalism perspective, the value of a 
state comes from it being a state, a sovereign or quasi-sovereign, and thus a 
nonpopulous state counts as much as a populous one, and a single state 
counts as much as forty-nine states.16  Hence the formula for seats in the 
Senate, the body that represents the FoundersÕ deep commitment to federal-

 
  

14  See, e.g., Engine Mfrs. AssÕn v. S. Coast Air Quality Mgmt. Dist., 541 U.S. 246, 260 (2004) 
(Souter, J., dissenting) (ÒÔ[I]n a field which the States have traditionally occupied, we start with the as-
sumption that the historic police powers of the States were not to be superseded by the Federal Act un-
less that was the clear and manifest purpose of Congress.ÕÓ (quoting Medtronic, 518 U.S. at 485)); Geier 
v. Am. Honda Motor Co., 529 U.S. 861, 894 (2000) (Stevens, J., dissenting) (ÒBecause of the role of 
States as separate sovereigns in our federal system, we have long presumed that state laws . . . are not to 
be pre-empted by a federal statute unless it is the clear and manifest purpose of Congress to do so.Ó (cit-
ing Medtronic, 518 U.S. at 485)).   

15  As discussed in Part II, the federalism presumption is problematic on a number of grounds, in-
cluding that it takes no account of the weight of democratic support in the states for an alternative to the 
federal standard.  

16  See Bates, 544 U.S. at 449 (ÒÔ[B]ecause the States are independent sovereigns in our federal sys-
tem, we have long presumed that Congress does not cavalierly pre-empt state-law causes of action.ÕÓ 
(alterations in original) (quoting Medtronic, 518 U.S. at 485)).  The idea that from the perspective of 
ÒfederalismÓ a single small state counts as much as many states follows not simply from the grounding 
of federalism in the rhetoric of state sovereignty or quasi-sovereignty but also from one of the functional 
purposes of federalism that motivated the Founders and that has been invoked by defenders of a robust 
federalism ever since: limiting the power of the federal government to particular enumerated powers.  
From the vantage of the objective of limiting the federal government, it is immaterial whether a single 
state government or many state governments or even no state governments object to the federal law as 
an intrusion into the sphere of regulation reserved for the states.  What matters is that the federal gov-
ernment has gone too far.  In one of the most celebrated Ònew federalismÓ opinions of the Rehnquist 
court, New York v. United States, 505 U.S. 144 (1992), the Court accepted the argument of a single state 
(New York) that a Òtake titleÓ provision of a federal statute commandeered a state into building its own 
radioactive waste capacity, even though almost every other state government in the country urged or 
would have urged them to do otherwise because the federal statute at issue had been drafted in conjunc-
tion with the National Governors Association.  See David A. Dana, The Case for Unfunded Mandates, 
69 S. CAL. L. REV. 1, 7Ð9 (1995) (outlining the history and holding of New York v. United States). 



N O R T H W E S T E R N  U N I V E R S I T Y  L A W  R E V I E W 

 512 

ism: two seats for every state no matter its size.  In the Senate, of course, 
Rhode Island counts for no less than New York.17 

This Article argues that, in deciding federal preemption cases, the 
courts should adopt a different sort of balancing test, one that balances the 
level of certainty regarding congressional intent to preempt state law against 
the weight of democratic support for the kind of state law or laws at issue.18  
From this vantage, a law passed in California has a greater weight of de-
mocratic support than a law passed in Rhode Island.  A certain type of 
measure adopted by states that account for half of the nationÕs population 
has more democratic weight than a measure adopted by states that account 
for one tenth of the nationÕs population.  With an increase in the weight of 
democratic support behind the state law measure being challenged on pre-
emption grounds, a court should demand more certainty that Congress in-
tended to preempt before it finds federal preemption.  And of course, the 
converse is true: the less the weight of democratic support, the less certainty 
of an intent to preempt the court should require before it finds preemption. 

This test flows naturally out of a respect for democratically expressed, 
individual-voter preferences, as mediated through a one person, one vote 
system of representative elections, which has always been one of our core 
federal constitutional values.  When representative democracy at the federal 
level produces a clear statement that state law is preempted, the expression 
of democratic preferences through state political institutions deserves no 
weightÑ it is irrelevant.  Not only the Supremacy Clause of the federal 
Constitution,19 but our federal constitutional structure and history taken as a 
whole, dictate as much.  But where it is highly debatable whether Congress 
intended to preempt state law, a judicial doctrine informed by our federal 
constitutional values should take account of the weight of democratic pref-
erences for a nonfederal standard that have been expressed through repre-
sentative state institutions. 

There are at least hints in current Supreme Court doctrine that the 
Court does believe that the number of states that take a given action can tell 
us something about popular views and values.  My proposed balancing test, 
however, radically diverges from the standard federalism axiom that all 

 
  

17  Indeed, one of the rationales for federalism was the protection of the small states against the 
larger ones, and more generally the protection of geographically situated minority interests from majori-
tarian oppression.  From the perspective of this federalism rationale, the fact that only one or a few states 
have adopted a nonfederal standard is not a reason to hold that the federal standard preempts nonfederal 
standards. 

18  As we all know, state legislatures do not fully reflectÑ and as representative institutions are not 
really designed to fully, reflexively reflectÑ popular opinion within the states, but the same is true of 
Congress with respect to the national population.  Nonetheless, state enactment or nonenactment of non-
federal standards is a proxy, albeit an imperfect one, for popular preferences, and those preferences en-
joy legitimacy as democratic preferences by virtue of their expression via the institutions established by 
the federal and state constitutions. 

19  U.S. CONST. art. VI, cl. 2. 
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states are equal in value as quasi-sovereigns and that the number of statesÑ
not to mention the population of the statesÑ that take a certain course is 
thus not legally pertinent.  The Supreme Court likely would (at most) sub 
silentio consider and be moved by the doctrinal approach this Article ex-
plains and defends. 

This Article proposes a second doctrinal change that the Supreme 
Court may be more willing to consider openly: a heightened standard for 
ripeness in preemption cases, such that preemption challenges to state regu-
lations, absent a high likelihood of near-term implementation that would 
heavily burden the plaintiffs, would be deemed not yet ripe for federal judi-
cial review.20  A heightened ripeness requirement of this sort would not re-
quire the Supreme Court to openly disavow its congressional-intent-
balanced-against-federalism approach to federal preemption; instead the 
Court could build on a line of established precedent in which federalism is 
one of the rationales that the federal courts (and the Supreme Court itself) 
have used to justify a Òwait-and-seeÓ approach in cases involving chal-
lenges to a state regulation or law or decision. 

Such a heightened ripeness requirement would facilitateÑ and arguably 
be necessary forÑ meaningful application of the balancing test I propose.  
Without the time afforded by a heightened ripeness requirement, the courts 
might be unable to assess the weight of democratic support for a nonfederal 
standard outside the state that first adopts such a standard.  The wait-and-
see approach reflected in a heightened ripeness requirement also would af-
ford the federal Executive and Congress more time to assess and take ac-
count of the weight of democratic support at the state level for nonfederal 
alternatives.  Thus, the case for a heightened ripeness requirement does not 
wholly depend on judicial acceptance (explicit or implicit) of a change in 
federal preemption doctrine. 

Although the prescriptions in this Article are largely directed toward 
litigants and the courts, acceptance of the importance of the democratic 
weight of support for nonfederal standards also has implications for the 
drafting of future federal legislation.  As I argue, the structure of the federal 
Clean Air Act, particularly its provisions allowing for both a general federal 
standard for cars and a California-alternative standard that other states can 
adopt, has facilitated a remarkably rapid and vivid demonstration of the 
level of democratic support for the integration of global warming concerns 
into the regulation of fuel economy.  If we want Congress to receive and to 
respond to information regarding democratic support at the state level for 
nonfederal standards, the Clean Air Act approach of expressly allowing one 
state variant that other states can adopt wholesale has great appeal.  There 

 
  

20  As far as I have been able to discern, the question of ripeness in preemption cases has received no 
meaningful attention from legal academics or other commentators, despite the fact that ripeness is fre-
quently an issue raised in federal preemption cases. 
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are problems in generalizing from the Clean Air Act model, but its ability to 
facilitate state coordination justifies tackling those obstacles. 

Part II provides a brief primer on preemption, with particular attention 
to the problems of the current federalism-based presumption against pre-
emption.  Part III develops the normative argument in favor of a balancing 
test that takes account of the weight of democratic support, elaborates on 
the content of such a test, and then considers some plausible objections to 
the test.  Part IV introduces the problem of state coordination and timing.  
Part V develops the argument for a heightened ripeness requirement in pre-
emption cases.  Finally, Part VI argues for the extension to other statutory 
contexts of the Clean Air Act model facilitating state coordination. 

II.  THE PRESUMPTION AGAINST PREEMPTION 

The federal preemption cases make clear that federal law can preempt 
state law even when no specific words in a federal statute dictate preemp-
tion.  Indeed, preemption can be based on a federal agency regulation, or 
even the federal governmentÕs presence in a court-perceived and court-
defined Òfield.Ó21  In other words, in federal preemption cases the courts 
have strayed as far as they could from applying the sort of plain statement 
rule they have adopted in other cases involving federalism and state sover-
eignty.22  A plain statement rule for preemption would require that for fed-
eral law to preempt state law, Congress must say so expressly and 
unambiguously.  A plain statement rule would mean the end of implied 
field preemption altogether, and would at least restrict the scope of obstacle 
or conflict preemption to cases of actual, major conflicts where the courts 
might be compelled to act even in the absence of a plain statement. 

In adopting this fluid, unconstrained approach to federal preemption, 
the courts arguably have arrogated excessive power to themselves.  Con-
versely, they might simply be fulfilling their responsibility to address the 
many situations where legislators or regulators cannot reasonably anticipate 
a conflict between federal and state government objectives.23  Commenta-
tors split on this question but, in any case, there is no evidence the courts 
are prepared to cabin their ability to find preemption. 

 
  

21  For a powerful argument against field preemption, see Caleb Nelson, Preemption, 86 VA. L. REV. 
225 (2000). 

22  Most notably, in determining whether Congress intended to abrogate state sovereign immunity 
against suit, the Supreme Court has insisted on plain statements of intent.  See Seminole Tribe v. Flor-
ida, 517 U.S. 44, 55 (1996) (ÒIn order to determine whether Congress has abrogated the StatesÕ sover-
eign immunity, we ask . . . whether Congress has Ôunequivocally expresse[d] its intent to abrogate the 
immunity.ÕÓ (quoting Green v. Mansour, 474 U.S. 64, 68 (1985))). 

23  See Gasaway, supra note 12, at 30 (Ò[I]t is impossible for Congress to anticipate in advance or 
nullify afterward all the many state laws deserving of federal preemption. . . . [, and] a divided federal 
legislature cannot possibly negate, after-the-fact, all of the intrusions one expects from fifty quasi-
independent and potentially hostile sovereigns.Ó). 
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In deciding preemption cases, the federal courts sometimes recite that 
they apply a presumption against preemption.  It is possible to read the 
cases as acknowledging this presumption in all instances, but the best read-
ing of the case law is that the presumption only has bite (if it ever does) in 
arenas of ÒtraditionalÓ state law or regulation.24  It also appears that the pre-
sumption is wholly inapplicable, and indeed there may be an opposite pre-
sumption in favor of federal preemption, in arenas of supposed traditional 
federal exclusivity, notably foreign affairs and maritime regulation.25 

The presumption against preemption is thus really a presumption 
against preemption of state regulation in traditional state arenas.  So under-
stood, the presumption is problematic on several grounds.  For one, the 
category of traditional arenas of state regulation is so subject to manipula-
tion that almost any state law or regulation could be characterized as falling 
or not falling within a traditional arena.  Second, to the (limited) extent that 
there is a coherent category of traditional arenas of state regulation, the Su-
preme Court itself has not consistently protected those arenas from federal 
intrusions, even when the rationales for such intrusions were very thin.  
Third, the idea that the states enjoy a presumption against preemption only 
in traditional arenas suggests a highly static and highly constrained role for 
state governance and thus, arguably, devalues the role of the states within 
American democracy. 

Commentators and courts have argued that the category of traditional 
arenas of state regulation is subject to extensive manipulation; this argu-
ment was formulated perhaps most powerfully by the United States Su-
preme Court in Garcia v. San Antonio Metropolitan Transit Authority.26  As 
Justice Blackmun, writing for the Court, explained in rejecting a Tenth 
Amendment jurisprudential test that turned in part on whether the federal 
law intruded upon ÒtraditionalÓ state governmental functions, it is Òdifficult , 
if not impossible, to identify an organizing principleÓ that places some 
cases in the traditional state functions group and others in the nontraditional 
state functions group.27 

The California greenhouse gas emissions controversy illustrates well 
the indeterminacy of tradition-based categorization.  On one level, regula-
tion of greenhouse gas emissions can be conceptualized as a matter of for-

 
  

24  The Supreme CourtÕs decision in Buckman Co. v. Plaintiffs’ Legal Committee, 531 U.S. 341 
(2001), strongly suggests that only regulation in a Òfield the states have traditionally occupiedÓ will 
Òwarrant a presumption against finding federal pre-emption of a state-law cause of action.Ó  Id. at 347 
(citations omitted). 

25  See United States v. Locke, 529 U.S. 89, 90Ð91 (2000) (stating that there is no presumption 
against preemption, and suggesting there is a presumption in favor of preemption, in the arena of mari-
time regulation); Crosby v. NatÕl Trade Council, 530 US 363, 374 n.8 (2000) (acknowledging but 
Òleav[ing] for another dayÓ the question of presumptions for or against preemption in the arena of state 
laws implicating foreign affairs). 

26  469 U.S. 528 (1985). 
27  Id. at 539. 
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eign affairs because it implicates what is ultimately a global problem that 
many nations have addressed in international accords.28  It can also be con-
ceptualized as regulation of interstate commerce, since the focus of the 
regulationÑ cars and trucksÑ is certainly a subject of, and affects, interstate 
commerce.29  But the goals of CaliforniaÕs emissions regulations are to pro-
tect the health and safety of the citizens of California and to safeguard the 
crops and landscape of the state, and in that sense the regulation falls 
squarely within the traditional domain of the state as the holder of the police 
power, as the protector of public health and safety.30 

So, too, the controversy at issue in Geier v. American Honda Motor 
Co.31 highlights the malleability of a traditional state functions category.  In 
that case, Honda challenged state common law doctrines that could make 
the absence of air bags a factor in the imposition of civil liability for negli-
gence.  Honda argued that the absence of a federal regulatory requirement 
that cars be equipped with airbags preempted the common law, and the 
Court agreed.32  Geier plausibly could be understood as primarily involving 
the regulation of an important item in interstate commerce, carsÑ not a tra-
ditional state concern.  Conversely, the case can be seen as primarily in-
volving a mechanism for corrective justice under the tort system, typically a 
state law concern, or consumersÕ health and safety, again traditionally a 
state concern.33 

Garcia was not the only case where the Court abandoned traditional 
state functions as a workable basis for deciding cases.  After disavowing the 
traditional state function category as hopelessly indeterminate in the Tenth 
Amendment context, the Supreme Court embraced that notion again in its 
Commerce Clause cases.  In United States v. Lopez34 and United States v. 
Morrison,35 the Court appeared to craft a Commerce Clause test that en-
tailed a higher barrier to federal jurisdiction in traditional arenas of state 

 
  

28  For an argument that foreign affairs preemption should not apply to state greenhouse gas emis-
sions regulation, see Note, Foreign Affairs Preemption and State Regulation of Greenhouse Gas Emis-
sions, 119 HARV. L. REV. 1877 (2006).  

29  Indeed, because cars and trucks can and do cross state borders, they also can be conceived of as 
instrumentalities of interstate commerce. 

30  See, e.g., Robin Craig, Will Separation of Powers Challenges “Take Care” of Environmental 
Citizen Suits? Article II, Injury-in-Fact, Private “Enforcers,” and Lessons from Qui Tam Litigation, 
72 U. COLO. L. REV. 93, 121 n.136 (2001) (discussing recognition of the states as holders of the police 
power and Òa strong . . . tradition of States being the primary caretakers of AmericansÕ health, safety and 
welfareÓ). 

31  529 U.S. 861 (2000). 
32  Id. at 874 (ÒThe basic question, then, is whether a common-law Ôno airbagÕ action like the one be-

fore us actually conflicts with FMVSS 208.  We hold that it does.Ó). 
33  The problem of different potential understandings of state authority is noted in Gasaway, supra 

note 12, at 35, which states that Ò[a]n obvious difficulty with this presumption [against preemption in 
areas of traditional state authority] is that its application can depend on how the inquiry is framed.Ó 

34  514 U.S. 549 (1995). 
35  529 U.S. 598 (2000). 
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concern, such as criminal law.36  On this basis, at least in part, the Court 
held that Congress lacked the power to regulate gun possession near schools 
(Lopez)37 or battery against women (Morrison).38  However, just a few years 
later, the Court abandoned, albeit implicitly, the effort to reinvigorate the 
traditional state arenas category, when it held that Congress had the author-
ity to criminalize the growing of marijuana solely for personal consump-
tion, without even mentioning that it had twice recently recognized criminal 
law as a traditional state arena.39 

Even if the traditional state arenas category were coherent and had 
been consistently embraced by the Court, it would be normatively unattrac-
tive.  If states are to remain vibrant parts of our democracy, they need to be 
active in both traditional and nontraditional spheres: indeed, the oft-cited, 
widely embraced Òlaboratories of democracyÓ metaphor suggests that states 
should be in the avant-garde of finding solutions to new problems and ad-
dressing new issues.40  Limiting a presumption against preemption to tradi-
tional arenas of state concern is inconsistent with this conception of the 
states as central to changing paradigms and practices in governance.41  And 
to the extent the presumption is supposed to reflect likely congressional in-
tent, it is hard to square a limitation to traditional arenas with the congres-
sional rhetoric that emphasizes the state governments as cooperating 
partners with the federal government. 

Of course, the presumption against preemption, even if it were ex-
tended to all areas of regulation, still would not distinguish between non-
federal standards adopted by one state and those adopted by many states, or 
between rules adopted by a state with a half of a million people and those 
adopted by states collectively accounting for half the population of the 
country.  State sovereignty is a federal constitutional value, but not the only 

 
  

36  See Morrison, 529 U.S. at 613 (ÒGender-motivated crimes of violence are not, in any sense of the 
phrase, economic activity.Ó); Lopez, 514 U.S. at 561 (ÒSection 922(q) is a criminal statute that by its 
terms has nothing to do with ÔcommerceÕ or any sort of economic enterprise, however broadly one might 
define those terms.Ó). 

37  Lopez, 514 U.S. at 551. 
38  Morrison, 529 U.S. at 601Ð02. 
39  See Gonzales v. Raich, 545 U.S. 1 (2005); see also George D. Brown, Counterrevolution?—

National Criminal Law After Raich, 66 OHIO ST. L.J. 947, 949 (2005) (ÒNoticeably absent from Justice 
StevensÕ majority opinion were any references to federalism in general, or to such specific staples of 
New Federalism rhetoric as state sovereignty, spheres of state authority, the special status of criminal 
law enforcement as a state function, or the need to confine the national government in order to assure 
some form of balance.Ó).  

40  See David A. Dana, State Brownfields Programs as Laboratories of Democracy?, 14 N.Y.U. 
ENVTL. L.J. 86, 97Ð100 (2005) (discussing the laboratories of democracy concept and thesis). 

41  See Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 543 (1985) (ÒThe most obvious 
defect of a historical approach . . . is that it prevents a court from accommodating changes in the histori-
cal functions of the States.Ó); id. at 544 n.9 (ÒIndeed, the ÔtraditionalÕ nature of a particular governmental 
function can be a matter of historical nearsightedness; todayÕs self-evidently ÔtraditionalÕ function is of-
ten yesterdayÕs suspect innovation.Ó). 
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federal constitutional value, and not the only reason state enactments and 
adoptions warrant solicitude under federal law.  I now turn to another rea-
son for such solicitudeÑ that state governments are conduits for, and reflect 
the preferences and values of, We the People. 

III.  A NEW BALANCING TEST FOR FEDERAL PREEMPTION 

This Part begins with normative arguments for the federal courts to 
treat the outputs of state legislatures and agencies as measures of democ-
ratic preferences and to respect such preferences within our federal constitu-
tional tradition.  The Part then assumes that the reader has not jumped ship, 
as it were, and describes a balancing test that flows from acceptance of the 
normative arguments.  Finally, the Part considers how the balancing test 
implicates questions of coordination and timing among political actors 
across different states. 

A. The Normative Case, Take One: Why Democratic Preferences 
Expressed Through State Institutions Should 

Matter for Federal Law and Policy 
The argument for federal law to treat the outputs of state legislatures 

and agencies with solicitude, and to weigh that solicitude in proportion to 
the population size, number of states at issue, or both, flows from two 
propositions about our federal constitutional values.  The first proposition is 
that majoritarian preferences and values, expressed via elected representa-
tives, are a foundational part ofÑ but not the sole component ofÑ our de-
mocracy.  The second proposition is that the laws that states enact and the 
rules state agencies promulgate are a measure of majoritarian preferences 
within the states. 

It might seem obvious that majoritarian preferences and values matter 
a great deal in our federal constitutional tradition, but there are at least two 
important, although unpersuasive, arguments against treating such prefer-
ences as central to our tradition.  The first argument is that our national 
government is a federation of quasi-sovereigns, and hence what matters is 
the assent or dissent of the states and not what a majority of Americans 
think.  The second argument is that our founding tradition was never ma-
joritarian or liberal but rather civic republican, and in the civic-republican 
tradition, policy should flow not from a majority head count but rather from 
reasoned deliberation over the public good.42  Deliberation, by definition, 
cannot be done by voters in the voting booth, or by elected representatives 
who simply follow popular opinion.43 

 
  

42  On civic republicanism generally, see Frank Michelman, Law’s Republic, 97 YALE L.J. 1493 
(1988), and Cass R. Sunstein, Beyond the Republican Revival, 97 YALE L.J. 1539 (1988). 

43  Arguably there is a third argument, a Òpublic choiceÓ argument, which is that majorities do not 
determine political outcomes, but rather interest groups do, often wielding influence out of proportion to   
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Certainly some of our constitutional structures seem to reflect federal 
or civic-republican, rather than majoritarian, conceptions of our democracy.  
Most notably, the small size of the Senate, the formula of two senators for 
each state, and the long terms for senators suggest a federal tradition or a 
deliberative tradition, or some combination of the two.  The Electoral Col-
lege initially may have had some justification in deliberative values, and it 
certainly reflects federal values because the state delegations and not the 
popular majority have the power to choose the President.  Further, the for-
mula for state delegations does not fully track the population of each state.44  
These aspects of our constitutional tradition recently have led one noted 
constitutional scholar to bemoan ÒOur Undemocratic ConstitutionÓ and to 
call for a new constitutional convention.45 

However, there is no reason that the federal and civic-republican as-
pects of our constitutional tradition cannot coexist with the majoritarian as-
pects.46  Our constitutionally created institutions reflect the importance of 
majoritarian preferences mediated through representative institutions.  We 
do have a Senate, but we also have a House elected on the basis of popula-
tion and elected frequently enough to be attentive to majority opinion.  
Moreover, the Electoral College composition reflects the populations of the 
states to a large degree, and the House, a popularly elected body, resolves 
the selection of the Presidency when there is a deadlock.47 

Moreover, our history since the Founding has only strengthened the 
majoritarian understanding of our constitutional regime.  The Supreme 
CourtÕs Òone man, one voteÓ jurisprudence under the Fourteenth Amend-
ment, whatever its clumsiness, does credit the value of each citizen having 
his or her preferences registered through representative structures, and the 
majority expression of such individual preferences enjoys presumptive legal 

                                                                                                                                 
the size of their membership, and hence what Congress or the other branches of government do cannot 
be taken as an expression of majority sentiment but rather as the result of interest group influence.  This 
argument proves too much: If the output of government institutions is assumed to be the result of an in-
terest group competition that does not reflect majoritarian preferences and hence those outputs are to be 
deemed illegitimate, then nothing Congress enacts or an agency promulgates deserves respect.  It is im-
possible to imagine courts openly proceeding on that assumption; and indeed the legitimacy of the 
courts themselves is undercut by the public choice argument, inasmuch as judicial appointments and 
support are themselves a product of the political process.  For a brilliant development of this point, see 
Einer R. Elhauge, Does Interest Group Theory Justify More Intrusive Judicial Review?, 101 YALE L.J.  
31 (1991). 

44  See U.S. CONST. art. II, ¤ 1, cl. 2.  
45  See SANFORD LEVINSON, OUR UNDEMOCRATIC CONSTITUTION 9 (2006) (ÒIf I am correct that the 

Constitution is both insufficiently democratic, in a country that professes to believe in democracy, and 
significantly dysfunctional, in terms of the quality of government that we receive, then it follows that we 
should no longer express our blind devotion to it. . . . [Y]ou should join me in supporting the call for a 
new constitutional convention . . . .Ó). 

46  For a compelling account of how the diverse aspects of our tradition can be combined in a unified 
conception, see James E. Fleming, Securing Deliberative Autonomy, 48 STAN. L. REV. 1 (1995). 

47  See U.S. CONST. art. II, ¤ 1, cl. 2; id. amend. XII. 
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legitimacy.48  Our courts recognize that, as Justice Breyer explained, quot-
ing the eminent historian Gordon Wood, Òa fundamental principleÓ of ÒÔWe 
the PeopleÕÓ who established the Constitution was that the American gov-
ernment would be Òbasically democraticÓ and that therefore Òthere must . . . 
be a method for transforming the will of the majority into effective gov-
ernment.Ó49  And within the legal academy and (even more so) popular cul-
ture, majoritarian preferences expressed though elected representatives 
generally are regarded as a central part of what our democracy means.50  As 
Michael Moore has noted, democracy is about not just majoritarianism, but 
Ò[t]he right of the majority to ruleÓ is Òthe hallmark of democracy.Ó51 

Majoritarian preferences thus are very important in our democratic tra-
dition, but are they important regardless of the level of government at which 
they are expressed?  For federal law purposes, as a matter of our federal 
constitutional or quasi-constitutional values, should all such preferences 
matter or only those expressed through the representative institutions of the 
federal government? 

If the source of legitimacy of the political outputs of Congress and of 
the states were entirely distinct, then arguably it would be irrelevant what 
state legislatures enacted with respect to a particular federal standard.  If 
that were true, then the only question in a federal preemption case would be 
whether Congress intended to preempt state law.  Even if the answer to that 
question was highly uncertain, the courts trying to reach a conclusion on 
preemption could not properly look to what the states had done. 

In our constitutional tradition, however, state representative institutions 
and federal representative institutions do share a common basis of legiti-
macy.  As Madison emphasized, the ultimate source of authority for the leg-
islatures of both federal and state governments is We the People.  
According to MadisonÕs account, We the People is the source of state po-
litical, as well as federal political, legitimacy, and the state political institu-
tionsÑ in particular legislaturesÑ are a means of ensuring the enduring 

 
  

48  I do not mean to endorse the view that only the preferences of individuals as individuals matter or 
should matter in American democracy.  As Pam Karlan argues, that ÒatomisticÓ conception of democ-
racy does not capture all the values we might want to foster under the rubric of Òdemocracy,Ó but, as she 
also notes, the atomistic conception dominates the Supreme CourtÕs jurisprudence.  See Pamela S. Kar-
lan, Politics by Other Means, 85 VA. L. REV. 1697, 1716 (1999) (explaining that the Supreme Court has 
been Òresolutely individualisticÓ in its conception of democracy in the context of voting rights chal-
lenges). 

49  See Vieth v. Jubelirer, 541 U.S. 267, 356 (2004) (Breyer, J., dissenting) (citing GORDON S. 
WOOD, THE CREATION OF THE AMERICAN REPUBLIC, 1776Ð1787, at 595 (1969)). 

50  Most recently, Larry Kramer has powerfully argued that popular sovereignty is central to our 
constitutional tradition, as opposed to being something within our democracy that should be juxtaposed 
against a court-implemented Constitution that acts to constrain popular democracy.  See LARRY D. 
KRAMER, THE PEOPLE THEMSELVES: POPULAR CONSTITUTIONALISM AND JUDICIAL REVIEW (2004). 

51  Michael S. Moore, Four Reflections on Law and Morality, 48 WM. &  MARY L. REV. 1523, 1539 
(2007). 
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primacy of We the People.  Thus, Madison emphasized that every state has 
at least one popularly elected legislative house.52 

American democracy, encompassing the state governments and the 
federal government, Òdepend[s] on the sentiments and sanction of their 
common constituents.Ó53  As Madison explained, 

Notwithstanding the different modes in which they are appointed, we must 
consider both [the state government and the federal government] as substan-
tially dependent on the great body of the citizens of the United States. . . . The 
federal and State governments are in fact but different agents and trustees of 
the people, constituted with different powers, and designed for different pur-
poses. . . . [T]he ultimate authority, wherever the derivative may be found, re-
sides in the people alone . . . .54 

The United States Constitution highlights the connections between the 
state legislatures and the federal government.  State legislaturesÑ again, all 
popularly elected in some measureÑ help determine the shape of congres-
sional districts, and hence are critical to the most popularly accountable 
branch of Congress.  State legislatures also determine the qualifications for 
membership of electors in the Electoral College.55  And perhaps most im-
portantly, an amendment to the Constitution can be ratified only by the pol-
ity in a supermajority of the states, acting through state legislatures or state 
Conventions.56  In the end, a majority at the state legislative level embodies 
We the People on the most important question in a constitutional republic: 
whether to change the Constitution itself.57 

One passage in Federalist Number 84 expresses particularly well the 
original (and enduring) role of the state governments as expressions of We 
the People: 

 
  

52  See THE FEDERALIST NO. 39, at 182 (James Madison) (Terence Ball ed., 2003) (ÒAccording to 
the constitution of every State in the Union, some or other of the officers of government are appointed 
indirectly only by the people.Ó).  

53  THE FEDERALIST NO. 46 (James Madison), supra note 52, at 229. 
54  Id.; see KRAMER, supra note 50, at 87 (citing this passage with alterations as an indication of the 

essentially popular or political, rather than judicial, understanding of the Constitution during this pe-
riod). 

55  U.S. CONST. art. II, ¤ 1, cl. 2.  Until the passage of the Seventeenth Amendment, state legislatures 
also selected members of the United States Senate.  Id. art. I, ¤ 3, cl. 1, amended by id. amend. XVII, ¤ 
1.  

56  See id. art. V (requiring that three-fourths of the states ratify a proposed amendment before it can 
be adopted). 

57  Id.  Madison also emphasized this point, in the context of explaining the dual federal and national 
character of the Constitution.  See THE FEDERALIST NO. 39 (James Madison), supra note 52, at 187 (ÒIn 
requiring more than a majority, and particularly, in computing the proportion by States, not by citizens, 
[the Constitution] departs from the national, and advances toward the federal character: In rendering the 
concurrence of less than the whole number of States sufficient, it loses again the federal, and partakes of 
the national character.Ó). 
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It is equally evident that the same sources of information would be open to the 
people, in relation to the conduct of their representatives in the general gov-
ernment . . . .  The executive and legislative bodies of each state will be so 
many centinels over the persons employed in every department of the national 
administration; and as it will be in their power to adopt and pursue a regular 
and effectual system of intelligence, they can never be at a loss to know the 
behavior of those who represent their constituents in the national councils, and 
they can readily communicate the same knowledge to the people.58 

The state legislatures, in other words, form a connection between We 
the People and the federal government, a means for We the People to ensure 
the fidelity of the federal government.  It would seem to follow that the 
converse is true: the federal government should look to the output of the 
state legislatures to help ensure that what the federal government does is 
consistent with the preferences and values of We the People. 

There are some indications in United States Supreme Court precedent 
that the Court accepts the actions of state legislatures as reflections of the 
popular will or We the People.  Most notably, the Supreme CourtÕs Eighth 
Amendment cruel-and-unusual-punishment jurisprudence is one context in 
which the Supreme Court has explicitly looked to the legislatures in the 
statesÑ and in particular the majority or consensus choices of such legisla-
turesÑ as objective evidence of national majority preferences or values.  In 
Atkins v. Virginia, the Court held executions of the mentally retarded un-
constitutional in part because thirty states had banned the practice, and 
hence there was objective evidence Òthat a national consensus has devel-
opedÓ against the practice.59  The Court similarly grounded its rejection of a 
constitutional challenge to the execution of minors in Penry v. Lynaugh60 
and its later acceptance of such a challenge in Roper v Simmons61 in part on 
the fact that the number of states that banned the practice had increased 
over time.62  Indeed, as Tonya Jacobi has emphasized, both ÒconservativeÓ 
 
  

58  THE FEDERALIST NO. 84 (Alexander Hamilton), supra note 52, at 422. 
59  536 U.S. 304, 316 (2002).  
60  See Penry v. Lynaugh, 492 U.S. 302, 334 (1989) (ÒIn our view, the two state statutes prohibiting 

execution of the mentally retarded, even when added to the 14 States that have rejected capital punish-
ment completely, do not provide sufficient evidence at present of a national consensus.Ó). 

61  See Roper v. Simmons, 543 U.S. 551, 564 (2005) (ÒThe evidence of national consensus against 
the death penalty for juveniles is similar, and in some respects parallel, to the evidence Atkins held suffi-
cient to demonstrate a national consensus against the death penalty for the mentally retarded. . . . [I]n 
this case, 30 States prohibit the juvenile death penalty, comprising 12 that have rejected the death pen-
alty altogether and 18 that maintain it but, by express provision or judicial interpretation, exclude juve-
niles from its reach.Ó). 

62  See id. at 566 (Ò[N]o State that previously prohibited capital punishment for juveniles has rein-
stated it.  This fact, coupled with the trend toward abolition of the juvenile death penalty, carries special 
force . . . .Ó).  For other examples of the Supreme CourtÕs reliance on the actions of the state legislatures, 
see Ford v. Wainwright, 477 U.S. 399, 408 (1986), which struck down capital punishment of the insane, 
where no other jurisdiction permitted this practice; Enmund v. Florida, 458 U.S. 782, 792 (1982), which 
struck down the death penalty for certain crimes of aiding and abetting felony murder, where only eight 
jurisdictions authorized such punishment; Coker v. Georgia, 433 U.S. 584, 595Ð96 (1977), where a plu-
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and ÒliberalÓ Justices have embraced the view that the number of states that 
have adopted or rejected a practice should inform assessments of evolving 
national values even when they have disagreed on how the constitutional 
challenge at issue should be decided.63 

One might argue that the Eighth Amendment precedents are irrelevant 
because in them the Court is seeking to discern what is Òunusual,Ó as the 
constitutional text directs the Court to do.  But the precedents do not look to 
state legislative action or inaction simply as evidence of usualness, but also 
as evidence of a national consensus.  A better argument for the irrelevance 
of those precedents is that even if they suggest that the Court appreciates 
state legislative outputs as expressions of national preferences, when it 
comes to interpreting congressional legislation, all that should matter to the 
Court is the intent of Congress.  To state the point another way, the entire 
preceding argument for the solicitude for state preferences may be a worthy 
argument for Congress or the Executive to consider, but the structural role 
of courts in our Constitution confines themÑ at least in statutory interpreta-
tion cases such as preemptionÑ to trying to discern the intent of Congress, 
and nothing more.  This argument, however, loses persuasive force once 
one takes account of the epistemological truth that Òcongressional intentÓ 
cannot be directly discerned, so courts must and will take account of what 
they believe Congress should have weighed or considered in enacting fed-
eral laws. 

B. The Normative Case, Take Two: Why Courts Legitimately Can Take 
Account of Preferences Expressed Through State Representative 

Institutions in Interpreting Federal Statutes 
The literature regarding the normative underpinnings of statutory in-

terpretation is enormous but reduces to two main campsÑ
intentionalists/originalists and nonintentionalists.  In the intentional-
ist/originalist conception of the courts, the courts should act as faithful 
agents of Congress in interpreting statutes no matter the extent of the ambi-
guity in the statutes.  However, there is a debate within this school as to the 
appropriate dominance of textual sources in reclaiming the intent or original 
meaning of the statute.64  In the nonintentionalist conception of the courts, 
the courts should be more active participants in giving meaning to statutes 
over time.  From this vantage, heavy reliance on the rhetoric of intent ig-
                                                                                                                                 
rality struck down the death penalty for the rape of an adult woman where only one jurisdiction author-
ized such punishment.  

63  See Tonja Jacobi, The Subtle Unraveling of Federalism: The Illogic of Using State Legislation as 
Evidence of an Evolving National Consensus, 84 N.C. L. REV. 1089, 1090Ð91 (2006) (Ò[T]he Supreme 
Court Justices intensely disagree over how state legislation should be used to establish an evolving na-
tional consensus, but all maintain an uncritical acceptance of the flawed practice itself.Ó). 

64  For a thoughtful summary of the different forms of intentionalism/originalism in statutory inter-
pretation, see Jane S. Schacter, Metademocracy: The Changing Structure of Legitimacy in Statutory In-
terpretation, 108 HARV. L. REV. 593, 594Ð96 (1995). 
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nores the inherent ambiguity in statutes and also the propriety, necessity, 
and inevitability of the courts importing their own values into statutory in-
terpretation.65  Under either the intentionalist/originalist or nonintentionalist 
approach, it is normatively defensible for courts to consider the weight of 
democratic support in the states in deciding federal preemption challenges. 

1. The Intentionalist/Originalist Approach.—Legislative intent is at 
once a concept that commentators readily dismiss as a fictionÑ how, after 
all, can hundreds of legislators have a singular, knowable intentionÑ and 
one that commentators and especially courts cannot avoid taking seriously 
because our legal culture and Constitution appear to legitimize the courts in 
large part on the grounds that they are faithful to legislative intent.  When 
the courts speak of legislative intent, they typically speak of the intent of 
the enacting Congress, just as one would speak of the intent of the author as 
the intent of the person who actually wrote the book.  However, there are 
plausible arguments for looking to the intent of the Congress sitting at the 
time when the statute is being interpreted, rather than limiting judicial con-
sideration to the intent of the enacting Congress.  For one thing, the intent 
of the enacting Congress may be less knowableÑ or less capable of accurate 
estimationÑ than the intent of the current Congress; and if a courtÕs choice 
is between being forced to proceed without any congressional intent as 
guidance and using the intent of the sitting Congress as guidance, it is more 
in keeping with the conception of the court as a faithful agent of Congress 
for the court to pick the latter approach.  In addition, there is remarkable 
continuity in the membership of Congress: incumbents tend to stay, and 
shifts in dominant philosophy, although possible, do not generally happen 
every election cycle or even within several election cycles.66  Members of 
Congress presumably understand that there is relative continuity in the 
composition and ideology of Congress over at least the near-term.  Given 
that presumed understanding, members of the enacting Congress would 
probably prefer resolution of the statutory ambiguities in accord with the 
observable preferences of the current Congress at the time of the pos-
tenactment lawsuit to resolution of the ambiguities on the basis of judgesÕ 
preferences and idiosyncratic normative commitments.67  To state the point 

 
  

65  William Eskridge has been among the most powerful explicators of versions of this approach.  
See WILLIAM N. ESKRIDGE, JR., DYNAMIC STATUTORY INTERPRETATION (1994); William N. Eskridge, 
Jr., Dynamic Statutory Interpretation, 135 U. PA. L. REV. 1479 (1987).  For an effort to bridge the gap 
between these approaches to statutory interpretation, see Cass R. Sunstein, Interpreting Statutes in the 
Regulatory State, 103 HARV. L. REV. 405, 412Ð13 (1989). 

66  See, e.g., Daniel R. Ortiz, Got Theory?, 153 U. PA. L. REV. 459, 477 (2004) (discussing the im-
plications for democratic theory of Òhigh rates of incumbent reelectionÓ and Òdeclining competitiveness 
of congressional districtsÓ). 

67  See Einer Elhauge, Preference-Estimating Statutory Default Rules, 102 COLUM. L. REV. 2027, 
2084 (2002) (Ò[W]here there is ambiguity in statutory meaning, the enacting governmentÕs preferences 
would overall be maximized by a general default rule that dynamically tracks the enactable preferences 
of the current government . . . .Ó (emphasis omitted)).  
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more precisely, Congress in time 1 would want a court in time 2, faced with 
genuine ambiguity as to congressional intent in time 1, to estimate what 
Congress in time 2 would decide regarding the statute.68 

If one accepts this general argument that the courts, in the absence of 
guidance as to the enacting CongressÕs intent, should estimate what the cur-
rent Congress would intend, then it seems to follow that the courts should 
consider what state legislatures and agencies have done after the enactment 
of the federal law when they decide questions of federal preemption.  This 
is so because the current Congress would consider such information perti-
nent to the issue of preemption.  More specifically, the current Congress 
would be less likely to specify preemption if postenactment developments 
showed strong democratic support in the states for nonfederal alternatives.  
Following the logic that the enacting Congress would want the courts to es-
timate what the current Congress would decide, therefore, leads to this con-
clusion: the enacting Congress would intend that the courts weigh the 
presence of strong support for nonfederal alternatives in the states as a fac-
tor favoring the rejection of federal preemption claims. 

There are several reasons that the current Congress would be less likely 
to favor preemption if postenactment developments showed strong democ-
ratic support in the states for nonfederal alternatives.  Members of Congress 
represent particular districts, some encompassing whole states, and the 
more states that line up in favor of a nonfederal alternative, the more mem-
bers of Congress are there who hail from such states.  Such members are ul-
timately accountable to their constituents and presumably respect their 
desires and preferences.69  More broadly, without denying the reality of in-
terest groups and self-serving politics, members of Congress also can be 
presumed to care about what the people of the nation value as a whole be-
cause they understand their charge to be not only parochial but also na-
tional.  And even if that were not true, the political parties for their own 
welfare must attend to opinion across the country, and members of Con-
gress must acknowledge the desires of party leadership. 

One might argue that members of the current Congress would opt 
against preemption if they openly had to trump the preferences of their con-
stituents as expressed in state legislation and regulation, but that they would 
opt for preemption if they could do so covertly and hence without political 

 
  

68  Courts cannot assume, and do not assume, that Congress can always overcome inertia and other 
obstacles to expressing collective intent through concrete legislative action.  If that were the assumption, 
courts could always abstain from hearing any preemption challenges, with the knowledge that Congress 
could then specify exactly what it wanted to preempt.  Or, courts could as readily always find preemp-
tion, with the knowledge that Congress could then specify exactly what it did not want to preempt.  See 
id. at 2105 (suggesting that Congress would understand the power of institutional inertia and hence in-
tend for courts to approximate CongressÕs intent rather than wait for postenactment congressional action 
in those cases where it would be likely that institutional inertia would prevent congressional action).  

69  Cf. Tank Truck Rentals, Inc. v. CommÕr, 356 U.S. 30, 35 (1958) (holding that the Court Òwill not 
presume that the Congress,Ó in legislating, intended to subvert Òthe declared policy of a StateÓ).  
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costs.  Viewed from this perspective, one might argue that the current Con-
gress would intend the courts to opt for preemption because Congress is not 
held accountable for judicial decisions.  Even if one accepts this somewhat 
cynical account of congressional motivations, one can argue that the courts 
should decide on the basis of what the current Congress would choose un-
der conditions of political accountability and transparency; the foundational 
reason that Congress is charged with enacting laws and that the courts are 
charged with acting as agents of Congress is ultimately that Congress is po-
litically accountable to We the People. 

2. The Nonintentionalist Approach.—Despite the continual invoca-
tion of congressional intent by the courts as the basis for statutory interpre-
tation, the courts sometimes see statutory interpretation as a question of 
which values the courts should rely upon in filling the many statutory gaps.  
For example, under the rule of lenity, the courts construe ambiguous statu-
tory language in favor of the less severe prohibition or punishment that is 
consistent with the statutory language.  This canon of construction seems 
based on a fairness value regarding notice and the constitutional values that 
support a presumption of innocence and protections of criminal defendants 
against government overreaching.70  The rule of lenity does not purport to 
be about discerning congressional intent.  Similarly, under the Chevron def-
erence doctrine, the courts defer to agency interpretations of ambiguous 
statutes because agencies are perceived to be more politically accountable 
than the courts; the courts defer not because of congressional intent but be-
cause of a constitutional value that political accountability is important.71  
The CourtÕs invocation of federalism and state sovereignty in statutory in-
terpretation also seems more related to constitutional values than to con-
gressional intent.72 

From the nonintentionalist perspective, the relevant question in federal 
preemption challenges is what background values the courts should rely 
upon to fill gaps and address contradictions in statutes.  If (as I argue) so-
 
  

70  See Bifulco v. United States, 447 U.S. 381, 387 (1980) (ÒThis policy of lenity means that the 
Court will not interpret a federal criminal statute so as to increase the penalty that it places on an indi-
vidual when such an interpretation can be based on no more than a guess as to what Congress intended.Ó 
(citations and internal quotation marks omitted)). 

71  See Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 865 (1984) (ÒWhile 
agencies are not directly accountable to the people, the Chief Executive is, and it is entirely appropriate 
for this political branch of the Government to make . . . policy choices . . . .Ó); Randolph J. May, Defin-
ing Deference Down: Independent Agencies and Chevron Deference, 58 ADMIN. L. REV. 429, 432 
(2006) (explaining that Chevron deference to executive branch agencies is grounded Òprimarily (but not 
exclusively) in notions of political accountabilityÓ). 

72  Courts can and do conflate background constitutional values and congressional intent by invoking 
the interpretive principle that a court will presume Congress intended to legislate in a manner that hon-
ors those constitutional values.  See, e.g., Solid Waste Agency of N. Cook County v. U.S. Army Corps 
of EngÕrs, 531 U.S. 159, 172Ð73 (2001) (noting that this interpretive principle Òstems from our pruden-
tial desire not to needlessly reach constitutional issues and our assumption that Congress does not casu-
ally authorize administrative agencies to interpret a statute to push the limit of congressional authorityÓ). 
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licitude for democratic preferences expressed through representative state 
institutions is a constitutional value, grounded in the recognition that both 
state and federal governments express popular preferences and values, then 
it is entirely appropriate for the courts to look to that constitutional value to 
address preemption questions where the statutory text is ambiguous.  Thus, 
the federal courts should consider the postenactment adoption of nonfederal 
standards in many states as a reason to conclude that the federal standard is 
a regulatory floor rather than a cap. 

C. The Balancing Test, in Theory and Practice 
As explained, the fact that many states have adopted a nonfederal stan-

dard, viewed in isolation, supports the inference of an absence of congres-
sional intent to preempt.  In that sense, one would not need to balance the 
certainty as to congressional intent to preempt against the weight of democ-
ratic support for nonfederal alternatives because the first variable would al-
ready reflect the second.  However, as discussed, consideration of the 
weight of democratic support also can be supported on nonintent, back-
ground value grounds.  In addition, there are many other sorts of indications 
of congressional intent that the courts traditionally have taken as the main 
evidence of congressional intent in implied preemption cases: the statutory 
language, legislative history, and most notably whether the state regulations 
pose an obstacle to the stated or implied objectives of the federal statutes, as 
perceived by the court.  For these reasons, the most helpful way to concep-
tualize the test I propose for the courts is as a balancing test in which the 
certainty of congressional intent to preemptÑ excluding the weight of de-
mocratic support for nonfederal alternatives in the statesÑ is balanced 
against the weight of support for nonfederal alternatives in the states. 

One important question is what sort of state actions should count in 
calculating the weight of democratic support for nonfederal alternatives in 
the states.  It seems straightforward that there is more democratic support in 
the case of a nonfederal standard that has been legislatively adopted by five 
large (populous) states than by one small state.  But there are many poten-
tially difficult questions of measurement, including: (1) should state regula-
tory adoptions of nonfederal standards without an explicit legislative 
endorsement count in assessing the weight of democratic support; (2) 
should state court adoptions of nonfederal standards, based on common law 
or state constitutional principles, count as evidence of democratic support; 
and (3) how does the weight of democratic support calculation work when 
there are many different nonfederal standards adopted by states, as opposed 
to an emerging single consensus standard among the states? 

The first and second questions are not easy ones, but as a general mat-
ter, a balancing test would be tenable if it presumptively counted both 
common law or state constitutional decisions and properly promulgated 
state regulations as being equal to state legislation in terms of weight of 
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democratic support.  Preferences expressed at the state level via the legisla-
tures more readily capture what we mean by democratic preferences than 
preferences expressed by the judiciary acting on its own.  State courts, al-
most as much as federal courts, are removed from electoral politics,73 and in 
that sense common law decisions might be treated as having less democ-
ratic weight than legislation.  But state courts make decisions in the shadow 
of the state legislatures, which may overrule the courts if they depart too 
much from the prevailing views in the legislature.  Moreover, there is a 
nexus between state court-made law and statewide values: it is hard to 
imagine a state supreme court in Alabama legalizing same sex marriage like 
the highest court in Massachusetts did74 because popular opinion in Ala-
bama, unlike in Massachusetts, would not tolerate that sort of judicial ac-
tion. 

Although state regulations adopted pursuant to specific state legislative 
directives seem to warrant the same democratic weight as the legislation it-
self, state regulations adopted pursuant to broad legislative delegations of 
regulatory authority may be problematic from a majoritarian preferences 
perspective.75  However, demarcating which statutes delegate authority too 
broadly is, as a practical matter, exceedingly difficult;76 in the modern regu-
latory state, after all, broad delegation sometimes would seem to be a prag-
matic necessity given the need for technical expertise in making sound 
regulatory decisions.  Perhaps more importantly, state regulatory agencies 
generally act at the direction of an elected, and hence accountable, execu-
tive.77  Thus, for both pragmatic and democratic accountability reasons, 
state regulations should be accorded the same democratic weight as state 
legislation.   

 
  

73  On the Òcountermajoritarian difficultyÓ generally, see ALEXANDER M. BICKEL, THE LEAST 

DANGEROUS BRANCH: THE SUPREME COURT AT THE BAR OF POLITICS (2d ed. 1986); Barry Friedman, 
The Counter-Majoritarian Problem and the Pathology of Constitutional Scholarship, 95 NW. U. L. REV. 
933 (2001).  State court judges are sometimes elected but sometimes not, and even when state judges are 
elected, rules and norms often provide the judges some protection from public opinion. 

74  See Goodridge v. DepÕt of Pub. Health, 798 N.E.2d 941 (Mass. 2003). 
75  Indeed, for the same reasons, federal agency preemptionÑ preemption rooted in an agency opin-

ion, made pursuant to the agencyÕs general delegated authority rather than in statutory text per seÑ is 
problematic from a majoritarian perspective. 

76  Perhaps for this reason, the federal courts have scrupulously avoided relying upon the nondelega-
tion doctrine, which purports to limit the scope of permissible congressional delegations of authority to 
agencies and which therefore would require a judicial finding as to the precise limits of permissible 
delegation.  See generally Linda Schultz Bressman, Disciplining Delegation After Whitman v. American 
Trucking AssÕns, 87 CORNELL L. REV. 452, 478 (2002) (suggesting that the Supreme Court does not 
Òcandidly acknowledg[e] its inability to require meaningful (or virtually any) congressional standardsÓ 
for the delegation of authority to administrative agencies). 

77  See Neal Kumar Katyal, Internal Separation of Powers: Checking Today’s Most Dangerous 
Branch from Within, 115 YALE L.J. 2314, 2317 (2006) (identifying Òdemocratic willÓ as a source of ex-
ecutive branch legitimacy). 
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As to the third question, whether the nonfederal standards adopted by 
the states cluster around a particular nonfederal standard or diverge from 
one another does not bear on the question of the weight of democratic sup-
port.  In preemption litigation, at least in the health, safety, and environ-
mental arena, typically the question is whether a federal standard that 
expressly sets a regulatory floor or minimum also implicitly sets a regula-
tory ceiling or maximum.  Whether a number of states have adopted the 
same standard that is stricter than the federal standard, or whether the states 
have adopted a range of standards that are stricter than the federal one, there 
is still the same democratic support for regulations that are stricter thanÑ
that go beyondÑ the federal standard.  The convergence of state standards, 
however, may be relevant to the question of how much the state standards 
will pose an obstacle to perceived federal objectives, and hence, how likely 
the Court will perceive a congressional intent to preempt.  In general, fed-
eral objectives may be more burdened by an array of nonfederal standards 
than by a single alternative, whether that single alternative has been em-
braced by one or many states.78 

Figure 1 depicts the kind of balancing that the courts should undertake 
in federal preemption cases if they adopt the test I propose.  The x-axis rep-
resents the courtÕs confidence that, if called upon to speak to the issue, Con-
gress would have held the state law at issue preempted.  By definition, since 
the party bringing the preemption challenge has the burden of proof, and 
since the courts have held that there is a presumption against preemption, a 
court should consider preempting a state law or regulation only if the 
courtÕs confidence level is higher than 0.5Ñ that is, if the court believes 
there is a greater than 50% likelihood that Congress would have opted for 
preemption.  The y-axis depicts the weight of democratic support for the 
kind of state law or laws at issue, as reflected both by the population size of 
the state or states that have adopted the law and the number of states that 
have adopted the law.  The y-axis begins at 0, which is the case where no 
state has adopted a standard that is different from the federal one.  The y-
axis ends at 1.0, which is the case where all 50 states, accounting for 100% 
of the U.S. population, have adopted a standard that differs from the federal 
one. 
 

 
  

78  See Merrill , supra note 8, at 185Ð87 (advocating a preemption approach in which courts would 
employ as a default rule that it is congressional intent not to permit balkanized regulation in the nation as 
a whole). 
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Figure 1 
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In Figure 1, the nonshaded area represents the space for state law and 

regulation that is not preempted by federal law.  The shaded area represents 
the space for state regulation that is preempted by federal law.  At a 0.5 or 
less certainty of intent to preempt, the weight of democratic support is ir-
relevant because the certainty of intent variable alone dictates a finding of 
no preemption.  When the confidence level regarding congressional intent 
to preempt is greater than 0.5, whether the state law will be held preempted 
depends on the weight of democratic support at the state level.  To the ex-
tent that the courts apply a presumption against preemption that is based on 
federalism values that are unconnected to questions of weight of democratic 
support (e.g., respect for sovereignty, constraining federal government), 
then arguably the preemption areas on the Figures should be shifted to the 
right, to reflect the generally applicable, federalism-based thumb on the 
scale against preemption. 

Of course, a balancing test need not assign equal weight to the vari-
ables to be balanced.  Given the Supremacy Clause of the Constitution and 
the judicial tradition of invoking congressional intent as the touchstone of 
federal preemption law, a court would, and probably should, weigh an in-
cremental increase in confidence regarding congressional intent to preempt 
more heavily than an incremental increase in state-level democratic support 
for nonfederal standards. 
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Figure 2 
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Graphically, this is illustrated by the steepness of the slope of the (x,y) 

plotted lines in Figure 2.  Each of the three (x,y) lines represents a balanc-
ing in which confidence as to congressional intent matters more than weight 
of democratic support in the states, but it matters the most in Line 1, less in 
Line 2, and the least in Line 3.  In Line 1, once the court concludes that 
there is a 55% likelihood that Congress intended preemption, the weight of 
democratic support no longer matters.  In Line 2, democratic support in the 
states no longer matters once the court concludes that there is a 65% likeli-
hood that Congress intended preemption; and in Line 3, democratic support 
in the states no longer matters once the court concludes that there is a 75% 
likelihood that Congress intended preemption.  If courts were ever to take 
account of the weight of democratic support, given that courts now essen-
tially regard congressional intent as the only relevant variable, my guess is 
that the courts would balance the variables in the manner represented by 
Line 1. 

These Figures are meant to illustrate, not to suggest that the variables 
at issue can be easily measured, reduced to a common metric, and com-
pared.  Of course, these two variablesÑ certainty of congressional intent 
and weight of democratic supportÑ raise questions of incommensurability.  
The number and sizes of states adopting a position arguably cannot be re-
duced to a common democratic weight metric, and the challenge of reduc-
ing certainty of congressional intent and weight of democratic support to a 
common metric seems even more daunting.  If that is so, one might ask, 
how can they be balanced against each other?  The best answer is: with dif-
ficulty and without real precision, but that is true of many of the balancing 
tests that courts have created as a matter of common law and constitutional 
doctrine.  The tests for First Amendment violations require the courts to 
balance the strength of the stateÕs interest in burdening speech against the 
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magnitude or size of the burden,79 and these two things cannot readily be 
reduced to a common metric.  In a second best world, however, it is better 
for courts to estimate and compare values that cannot be measured and 
compared precisely rather than ignore either value.80 

D. Applying the Test to the California Greenhouse Gas Cases 
The California greenhouse gas emissions litigation provides strong 

support for applying the test I propose because the congressional intent 
question in those cases is so murky.  Congress has taken hardly any action 
regarding global warming or greenhouse emissions; as the Supreme Court 
in Massachusetts v. EPA noted, it is not possible to read into what little 
Congress has done any concrete position on what the federal government 

 
  

79  See, e.g., United States v. OÕBrien, 391 U.S. 367, 377 (1968) (Ò[A] government regulation is suf-
ficiently justified if it is within the constitutional power of the Government; if it furthers an important or 
substantial governmental interest; if the governmental interest is unrelated to the suppression of free ex-
pression; and if the incidental restriction on alleged First Amendment freedoms is no greater than is es-
sential to the furtherance of that interest.Ó). 

80  The courts, moreover, may never explicitly adopt even such a ballpark approach to the balancing 
of certainty of congressional intent regarding preemption and the weight of democratic support for non-
federal alternatives.  Indeed, they may never explicitly discuss the weight of democratic support for a 
nonfederal standard; they may never openly acknowledge in preemption cases the relevance of the popu-
lation size of the state whose law has been challenged or how many other states have also adopted a 
nonfederal standard.  But even if this is so, the courts sub silentio may consider the weight of democratic 
support when trying to decide cases that otherwise seem hard or close.  Litigants would provide courts 
with information regarding democratic weight if they came to suspect that courts implicitly would con-
sider that information in deciding preemption questions.  A state defending against a preemption chal-
lenge would want to inform the court, if only by way of background, that other states have adopted a 
nonfederal standard, if that is the case, and the party bringing the preemption challenge would want to 
point out that other states have not adopted a nonfederal standard, if that is the case. 

In Geier v. American Honda Motor Co., one of the amicus briefs documented and emphasized how 
many states had adopted a standard, rule, or doctrine regarding air bags that was similar to the one at 
issue in the case before the Supreme Court.  Brief for the States of Missouri et al. as Amici Curiae Sup-
porting Petitioners at 16Ð17 & nn.6Ð8, Geier v. Am. Honda Motor Co., 529 U.S. 861 (2000) (No. 98-
1811), 1999 WL 973859, at *16Ð17 & nn.6Ð8.  In cases involving the reach of federal regulatory juris-
diction under the Commerce Clause, it is not relevant as a matter of formal doctrine how many states 
have similar state statutes and regulations addressing the same subject matter.  The prevalence of state 
programs simply has no bearing on the criteria that the Supreme Court has embraced for determining 
congressional power under the Commerce Clause, most notably whether the regulated activity has sub-
stantial effects on interstate commerce or implicates instrumentalities of interstate commerce.  However, 
in Solid Waste Agency of Northern Cook County v. United States Army Corps of Engineers (SWANCC), 
531 U.S. 159 (2001), the challengers to federal wetlands regulation on statutory interpretation and 
Commerce Clause grounds highlighted the number of states that had established state wetlands pro-
grams, apparently to suggest that federal action is not needed to fill a regulatory void.  Brief for the Peti-
tioner at 29Ð30, SWANCC, 531 U.S. 159 (No. 99-1178), 2000 WL 1041190, at *29Ð30.  And in similar 
fashion, the challengers to federal violence-against-women legislation in United States v. Morrison em-
phasized that the states already had laws in place addressing violence against women and that the federal 
law was therefore unnecessary.  See Brief for the State of Alabama as Amicus Curiae Supporting Re-
spondents at app. 1a, United States v. Morrison, 529 U.S. 598 (2000) (Nos. 99-5, 99-29), 1999 WL 
1191432, at *25. 
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(let alone states) should be undertaking regarding global warming.81  In the 
Clean Air ActÕs 1990 amendments, Congress appears to have endorsed the 
view that California should have room to develop stricter standards for pol-
lutants from car emissions.82  But in the Energy Policy Conservation Act of 
1975 Congress endorsed the view that no state could adopt a fuel economy 
standard.83  Moreover, neither the Clean Air Act amendments nor the EPCA 
were enacted at a time when global warming was a central issue on the state 
and national political agenda; thus one could not presume that most mem-
bers of Congress anticipated California taking the regulatory action it has 
now taken.  Indeed, such a presumption could be supported only with re-
spect to the last few years.  One could argue that Congress values uniform-
ity in product-related standards and hence would want to block CaliforniaÕs 
standards; but one could just as easily argue that Congress values federal-
ism and hence would want to accommodate a state alternative, particularly 
given that one such alternative (CaliforniaÕs) has a basis in federal statutory 
language.84  The Òcongressional intentÓ is thus really that of three Con-
gresses: one that backs stricter-than-federal air standards for environmental 
reasons, one that backs uniform fuel economy for industry-protection and 
economic reasons, and one that consistently avoids tackling the issue of 
global warming in any meaningful sense.  The mixture of these three Con-
gresses yields no answer to the question whether any Congress ever in-
tended to preempt the greenhouse gas regulations. 

Adding the federal agencies to the mix does not shed much light on the 
issue.  As a preliminary matter, we have an array of theoretical objections to 
the claim that federal agency views on preemption should be considered as 
indirect evidence of congressional intent because Congress intended for the 
agencies, using their technical expertise, to address these issues.85  These 
objections aside, the EPAÕs stated reasons for suggesting that the California 

 
  

81  See Massachusetts v. EPA, 127 S. Ct. 1438, 1460 (2007) (ÒThat subsequent Congresses have es-
chewed enacting binding emissions limitations to combat global warming tells us nothing about what 
Congress meant when it amended [the Clean Air Act] . . . .Ó). 

82  See 42 U.S.C. ¤¤ 7543(b), 7507 (2000); see also supra note 4. 
83  See 49 U.S.C. ¤¤ 32,902(f), 32,919 (2000); see also supra note 5.  
84  The Court in Massachusetts v. EPA avoids the question of how one could reconcile global warm-

ing-related regulation of carbon emissions and the NHTSA framework, but does reject the argument that 
the two are necessarily in conflict.  See 127 S. Ct. at 1461Ð62 (ÒEPA finally argues that it cannot regu-
late carbon dioxide emissions from motor vehicles because doing so would require it to tighten mileage 
standards, a job (according to EPA) that Congress has assigned to DOT. . . . But that DOT sets mileage 
standards in no way licenses EPA to shirk its environmental responsibilities.  EPA has been charged 
with protecting the publicÕs ÔhealthÕ and ÔwelfareÕ . . . , a statutory obligation wholly independent of 
DOTÕs mandate to promote energy efficiency. . . .  The two obligations may overlap, but there is no rea-
son to think the two agencies cannot both administer their obligations and yet avoid inconsistency.Ó (in-
ternal citations omitted)).  

85  See Nina A. Mendelson, A Presumption Against Agency Preemption, 102 NW. U. L. REV. 695, 
706Ð10 (2008) (demonstrating the range of possible inferences regarding an agencyÕs authority to pre-
empt from a general congressional delegation to an agency of regulatory jurisdiction under a statute). 
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regulations are preempted boil down to the claim that carbon dioxide is not 
a pollutant under the Clean Air Act, and hence, California cannot regulate 
carbon dioxide emissions under the rubric of the Act.  That argument is no 
longer tenable now that the Supreme Court has held that carbon dioxide is a 
pollutant within the meaning of the Act.86  The EPA certainly has not taken 
a consistent position on this issue over time,87 and indeed, the agencyÕs po-
sition (the Supreme Court decision aside) might well shift after the next 
election for President. 

In terms of Figures 1 and 2, then, it is fair to characterize the certainty 
of congressional intent to preempt the California regulations as something 
approaching 0.5 or at most slightly above 0.5.  To the extent the ÒintentÓ 
question is a coherent one at all in this context, the answer is a toss-up.  At 
the same time, the weight of democratic support is clearly substantial; 
roughly one-fourth of the states, accounting for an even larger fraction of 
the national population, have opted for a nonfederal standard, and that must 
translate into something in the vicinity of at least 0.2.  Therefore, even if 
weight of democratic support is a much less important variable than cer-
tainty of congressional intent, consideration of the weight of democratic 
support would seem to justify a decision that the California regulations are 
not preempted. 

IV.  THE PROBLEM OF TIMING IN PREEMPTION DECISIONS 

Assuming that the weight of democratic support is relevant to a pre-
emption inquiry, there is a timing-related question as to whether the court in 
a preemption case will have accurate information regarding that variable.  
When a court decides a challenge to a nonfederal standard, it cannot know 
what other states might do later.  The court has no way of knowing whether 
the fact that other states have not also adopted a nonfederal standard means 
that there is not much democratic support for an alternative or whether it 
simply means that other states have not yet acted but might in due course. 

One risk is that the decision of the first court to hear the preemption is-
sue will itself undermine efforts in other states to enact a law adopting a 

 
  

86  See Massachusetts, 127 S. Ct. at 1460 (ÒThe Clean Air ActÕs sweeping definition of Ôair pollut-
antÕ includes Ôany air pollution agent or combination of such agents, including any physical, chemical 
. . . substance or matter which is emitted into or otherwise enters the ambient air . . . .Õ  On its face, the 
definition embraces all airborne compounds of whatever stripe, and underscores that intent through the 
repeated use of the word Ôany.Õ  Carbon dioxide, methane, nitrous oxide, and hydrofluorocarbons are 
without a doubt Ôphysical [and] chemical . . . substance[s] which [are] emitted into . . . the ambient air.Õ  
The statute is unambiguous.Ó (alterations in original) (citations omitted)). 

87  The EPA made some moves toward affirming the inclusion of greenhouse gases within the rubric 
of the Clean Air Act during the Clinton Administration before adopting the position that such gases are 
not encompassed within the Act.  See id. at 1449 (ÒIn 1998, Jonathan Z. Cannon, then EPAÕs General 
Counsel, prepared a legal opinion concluding that ÔCO2 emissions are within the scope of EPAÕs author-
ity to regulate,Õ even as he recognized that EPA had so far declined to exercise that authority.Ó (citation 
omitted)). 
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nonfederal standard.  If that first court assumes other states will not opt for 
a nonfederal standard and decides in favor of preemption on the basis of a 
perceived lack of weight of democratic support for a nonfederal alternative, 
that decision may convince advocates for nonfederal standards in other 
states to devote their energies to other issues.  Citizen groups in Wisconsin 
are much less likely to press for a law, and the legislature in Wisconsin is 
much less likely to adopt a law, if a federal court in New York has already 
deemed it preempted.  In some instances the dynamic of states adopting leg-
islation may outpace even the first court proceedings, but that may not al-
ways be the case. 

The problem of timing has implications, moreover, not just for a 
courtÕs consideration of democratic weight of support for nonfederal alter-
natives but also for the federal Executive or Congress.  A court decision 
finding preemption in the case of the first-adopted nonfederal standard may 
mean that no branch of the federal government will know how much de-
mocratic support for nonfederal standards there would have been at the state 
level if state political processes had been allowed to run their course with-
out the discouragement of the court decision. 

It is fairly obvious why courts cannot readily poll state politicians and 
interest group leaders, but one might ask why Congress or the Executive 
cannot discern the level of state support for nonfederal standards.  Why 
cannot members of Congress or executive officials receive that information 
directly from politicians, party officials, or citizens in the states?88  And if 
they receive that information, why cannot they respond to it with new legis-
lation or regulations that take full account of the popular support for a stan-
dard that is stricter than the currently applicable federal standard? 

There are many competing groups and interests vying for a place on 
the agenda of Congress and for the attention of key actors within the Execu-
tive.  The supporters of nonfederal standards may lack the resources to get 
their issues placed squarely on the crowded congressional or executive 
agenda, even if those supporters in effect speak for a large portion of the na-
tional electorate.  The theoretical literature on the transaction costs of politi-
cal organization helps explain why that is so. 

The groups that support strict environmental and health and consumer 
safety standardsÑ environmentalists and consumers, a loose array of citi-
zens generallyÑ seem to fall precisely into the category of groups that have 
a hard time being heard in federal politics.  Groups such as environmental-
ists and consumers lack the resources to make themselves heard and fully 
 
  

88  They certainly do receive some information and pressure that way, as Larry Kramer has empha-
sized.  See Larry D. Kramer, Putting the Politics Back into the Political Safeguards of Federalism, 
100 COLUM. L. REV. 215, 257Ð87 (2000) (emphasizing that the political parties serve as a conduit for 
state concerns at the federal level); see also Goodwin Liu, Education, Equality and National Citizenship, 
116 YALE L.J. 330, 405 (2006) (Ò[T]he national political process as a whole, including the informal web 
of federal-state relationships and obligations facilitated by political parties and advocacy groups, con-
tains important checks on federal usurpation of state prerogatives.Ó).  
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appreciated in the federal political arena; they have many members with 
only small individual stakes in the issues that unite them.  It simply costs 
more to raise the same amount of money from a large group than from a 
small group, and, as Mancur Olson has explored, nonconcentrated or dif-
fuse interest groups are constrained by collective action problems, notably 
free riding.89  Large corporations in an industry that opposes strict regula-
tionÑ and that thus works to keep proposals for stricter regulation off the 
congressional and executive agendasÑ have large individual-member stakes 
and thus have low transaction costs as a political group.  The transaction 
costs of group organization and mobilization make the former Òpublic inter-
estÓ groups less effectiveÑ less heardÑ than they should be under a model, 
aggregate-welfare-maximizing democracy. 

Environmentalists and other such groups are sometimes able to tran-
scend their transaction cost challenges in certain states that have ÒfriendlierÓ 
political environments than does the federal arena.  As a result, state regula-
tion emerges in one or a few states even though federal regulation, or even 
any congressional attention, is beyond the political reach of the environ-
mental groups.  Regulation in the first-mover, ÒprogressiveÓ states may then 
create an organizing focal point in other states that allows environmental 
and other groups to overcome the disadvantages associated with being a 
group with low individual stakes.  One traditional argument for having fed-
eral environmental lawÑ rather than exclusively state lawÑ has been that 
environmental groups, due to collective action problems, are less able to 
wage battle with local business interests in fifty statehouses than in Con-
gress.  But that does not mean that such groups are better equipped to win 
political battles in Congress than in five or ten key states.90 

The question remains, however, as to precisely how the enactment of 
state laws, state regulations, or both translates into meaningful congres-
sional and executive attention to the state support for a standard stricter than 
the current federal standard.  One possible translation mechanism is just 
visibility: newspaper articles about state laws bring the issue to the attention 
of members of Congress and federal officials in a vivid way.  The press re-
ports can ÒshameÓ members of Congress and federal officials for their inat-

 
  

89  See MANCUR OLSON, JR., THE LOGIC OF COLLECTIVE ACTION: PUBLIC GOODS AND THE THEORY 

OF GROUPS 48, 53Ð54 (1971) (explaining why large groups fail to produce an optimal amount of the 
public good they advocate for or otherwise seek to secure). 

90  See Richard L. Revesz, Federalism and Environmental Regulation: A Public Choice Analysis, 
115 HARV. L. REV. 553, 563 (2001) (ÒThe theory of collective action does not predict greater success for 
environmental groups at the federal level.  Much the opposite: it suggests that, given the necessarily lar-
ger size of groups acting at the federal level, groups will in fact be less effective than they are at the state 
level.Ó).  While state politics may be a more favorable arena for environmentalists because they will be a 
smaller group at the state level, it is also true that the groups opposing regulation may be smaller and 
more cohesive at the state level: the automobile and oil corporations opposing fuel economy regulations 
at the federal level are not as small or concentrated a group as GM and Ford operating in the Michigan 
political venue.  
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tention and inaction, and give advocacy groups a powerful tool to prompt 
action.91  Consider, for example, the typical recent editorial in the Orlando 
Sentinel under the headline States are Showing Up Congress in Commit-
ment to Energy Alternatives:  

While Congress keeps dithering on meaningful steps to promote cleaner, more 
secure energy supplies and confront the looming disaster of global warming, 
states have seized the initiative.  ItÕs past time for Congress to take it back. . . .  
A national energy policy is better suited than dozens of different state 
plans . . . .  HereÕs hoping the governors will give a jolt to CongressÕ listless 
and laggard energy policy.92 

A second translation mechanism is that the stricter state laws and regu-
lations reduce the costs of developing federal laws or policy because they 
provide a model for the feasibility and advantages of a stricter standard.  It 
is easier for members of Congress or congressional staffers or federal 
agency officials to ÒsellÓ a new federal standard if the states have shown 
how such a standard could be developed and implemented.  State initiatives 
are a Òuseful source of analysis and lessons learned.Ó93 

A third and final translation mechanism relates to the business or regu-
lated community.  Once states begin to regulate, business groups may con-
clude that it is no longer in their interest to block a new federal agenda, and 
they may even push that issue onto the agenda in order to secure more uni-
formity and to avoid a state race to the top in regulatory stringency.94  These 
mechanisms allow the enactment of state laws and the adoption of state 
regulations to reduce the transaction cost disadvantage of environmentalists 
and other large diffuse groups in federal politics. 

The adoption of the balancing test I suggest may alleviate (if not solve) 
the timing problem by making it more likely that states will act in tandem 
or at least in quick succession in adopting nonfederal alternatives.  If advo-
cates of a stricter-than-federal standard knew that a preemption challenge is 

 
  

91  Cf. Roderick M. Hills, Jr., Against Preemption: How Federalism Can Improve the National Leg-
islative Process, 82 N.Y.U. L. REV. 1, 34Ð35 (2007) (suggesting that public interest groups must rely on 
Òpublicity for their positions, using the press, TV, and congressional hearings to enlist public supportÓ).  

92  Editorial, States are Showing Up Congress in Commitment to Energy Alternatives, ORLANDO 

SENTINEL, Apr. 16, 2007, at A10. 
93  See Andrzej Zwaniecki, U.S. DepÕt of State, Actions by U.S. States Advance Debate on Climate 

Change, AMERICA.GOV, Apr. 24, 2007, http://usinfo.state.gov/xarchives/display.html?p=washfile-
english&y=2007&m=April&x=20070424135340saikceinawz1.437014e-02 (ÒThe Bush administration 
and Congress are looking closely at state actions as a useful source of analysis and lessons learned.  In 
the past, U.S. states have taken the lead on such issues as air pollution control and welfare reform, and 
have experimented with policies that later helped shape federal laws and regulations.Ó). 

94  Cf. Hills, supra note 91, at 30 (suggesting that businessesÕ interest in uniformity may lead them to 
press for federal standards even though Ò[t]here is always a risk that, once a regulatory issue is federal-
ized, members of Congress will have political incentives to look like they are tough on polluters, con-
sumer safety, etc., and therefore ensure that federal standards are as stringent as the toughest state 
standardsÓ). 
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more likely to succeed when many states (as opposed to just one or two) 
have adopted a stricter-than-federal standard, those advocates might invest 
more resources in pushing for quick adoption in as many states as possible.  
Advocates in each state presumably will put more emphasis on speed and 
coordination with advocates in other states, so that state statutes may be 
passed at once or soon after one another.  The advocates may fail, but even 
if they fail, the fact that they tried and failed due to lack of political support 
may provide courts with useful information on whether there is not much 
support in the states for the alternative or whether there has not yet been a 
concerted effort in other states to secure speedy adoption of the alternative. 

The courts, however, do not have the capacity to adequately observe, 
unpack, and interpret state political developments (including legislative and 
regulatory inaction, which is particularly hard to decipher), and thus what is 
most needed are broad-based, non-case-specific solutions to the timing 
problem.  Perhaps the best response to the concern about timing is that the 
courts should adopt a new, heightened ripeness test in preemption cases that 
would afford other state citizenries time to make their views known through 
the political process.  On the legislative front, greater reliance on the model 
used in the Clean Air Act also would help by facilitating speedier state 
adoption of alternatives to a federal standard.  A combination of a height-
ened ripeness test and greater use of the Clean Air Act model will facilitate 
faster state-by-state adoption of nonfederal standards and give the states 
more time to complete that process before the first preemption case decision 
is made. 

The following two Parts expand upon these possible solutions.  

V. THE CASE FOR WAITING TO DECIDE: RIPENESS IN THE FEDERAL 
PREEMPTION CONTEXT 

As a prudential doctrine, the federal courts sometimes refuse on ripe-
ness grounds to hear cases that otherwise meet the case and controversy re-
quirement of Article III of the United States Constitution.  The two 
principal criteria for ripeness are the fitness of the case for judicial reviewÑ
how obvious is it that the parties really do have currently adverse interests, 
and how well developed is the factual record that the court might need to 
make a well-informed decisionÑ and the hardship on the party seeking ju-
dicial review if the case were dismissed on ripeness grounds.95  The pruden-
tial ripeness doctrine applies to all cases, but, in general, the federal courts 
have been more willing to dismiss cases where a state is one of the parties 
or where some state administrative or judicial forum is still available for 

 
  

95  See Abbott Labs. v. Gardner, 387 U.S. 136, 149 (1967) (holding that the test for prudential ripe-
ness requires balancing of the Òfitness of the issues for judicial decision and the hardship to the parties of 
withholding court considerationÓ). 
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resolution of the dispute.  Federalism, or federal-state comity, is an impor-
tant prism through which the courts have viewed ripeness questions. 

In the context of federal preemption cases, however, the courts have 
adopted a much different approach, ignoring altogether federalism reasons 
for deferring decisions.  This Part argues that the courts should make their 
ripeness approach in preemption cases more consistent with their approach 
in other contexts. 

Two ripeness doctrinesÑ the Williamson doctrine96 and the Younger 
abstention doctrine97Ñ exemplify the federal courtsÕ willingness to defer 
federal judicial review when state actors are involved.  In Williamson and 
subsequent cases, the Supreme Court has held that a property owner cannot 
bring a federal takings claim in federal court until he or she has exhausted 
all state administrative processes and judicial remedies.98  Although the Wil-
liamson decision itself did not highlight federalism as a justification for de-
ferring federal review, later cases applying the doctrine have done so.99  
ÒFederalism concernsÓ have come to be understood as Òprovid[ing] a basis 
for the Supreme CourtÕs deference to the state courts in takings cases.Ó100 

Federalism is even more central to the Younger abstention doctrine.  
Younger involved a federal constitutional challenge to a state law in a state 

 
  

96  This doctrine originated with Williamson County Regional Planning Commission v. Hamilton 
Bank of Johnson City, 473 U.S. 172 (1983). 

97  This doctrine originated with Younger v. Harris, 401 U.S. 37 (1971). 
98  See Scott A. Keller, Note, Judicial Jurisdiction Stripping Masquerading as Ripeness: Eliminating 

the Williamson County State Litigation Requirement for Regulatory Takings Claims, 85 TEX. L. REV. 
199, 202 (2006) (describing the Williamson rule that Òa federal regulatory takings claim is not ripe until 
a party seeks Ôcompensation through the procedures the State had provided for doing soÕÓ (quoting Wil-
liamson, 473 U.S. at 194)); see also id. at 202Ð08 (discussing subsequent cases upholding the William-
son rule). 

99  See, e.g., Murphy v. New Milford Zoning CommÕn, 402 F.3d 342, 348 (2d Cir. 2005) (ÒFinally, 
since Williamson County, courts have recognized that federalism principles also buttress the finality re-
quirement.Ó); Taylor Inv., Ltd. v. Upper Darby Twp., 983 F.2d 1285, 1291 (3d Cir. 1993) (holding that 
claims in a zoning dispute were not ripe and recognizing that local bodies Òare better able than federal 
courtsÓ to address such disputes (internal quotation marks omitted)); Spence v. Zimmerman, 873 F.2d 
256, 262 (11th Cir. 1989) (ÒWe stress that federal courts do not sit as zoning boards of review and 
should be most circumspect in determining that constitutional rights are violated in quarrels over zoning 
decisions.Ó); Hoehne v. County of San Benito, 870 F.2d 529, 532 (9th Cir. 1989) (acknowledging 
that Williamson County and its progeny Òguard against the federal courts becoming the Grand Mufti of 
local zoning boardsÓ); Littlefield v. City of Afton, 785 F.2d 596, 607 (8th Cir. 1986) (ÒWe are con-
cerned that federal courts not sit as zoning boards of appeals.Ó), overruled on other grounds by Chester-
field Dev. Corp. v. City of Chesterfield, 963 F.2d 1102, 1104 n.2 (8th Cir. 1992).  

100  Stewart E. Sterk, The Demise of Federal Takings Litigation, 48 WM. &  MARY L. REV. 251, 292 
(2006).  It bears noting that one of the rationales for the Williamson doctrineÑ that the full harm or bur-
den to the property owner cannot be known until the state processes are complete, and that harm or bur-
den is itself relevant to the resolution of whether there is a violation of federal law, see Williamson, 473 
U.S. at 186Ð94Ñ also would support deferral of federal preemption challenges.  The actual interference 
of the state with federal programs cannot be known fully until state processes are completed.  The nature 
and magnitude of that interference is relevant as part of the federal preemption inquiry inasmuch as that 
inquiry focuses upon whether state law poses an obstacle to or conflicts with federal law. 
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criminal trial.  The Younger Court held that the federal courts should defer 
review until state court processes are complete.  Since Younger, the doctrine 
has been applied broadly, to actions for damages as well as injunctions, and 
to many noncriminal cases, including civil nuisance cases, contempt pro-
ceedings, and some state administrative actions.101 The rationale for 
Younger abstention is the Òvital considerationÓ of federalism: 

This underlying reason for restraining courts of equity from interfering with 
criminal prosecutions is reinforced by an even more vital consideration, the 
notion of Òcomity,Ó that is, a proper respect for state functions, a recognition of 
the fact that the entire country is made up of a Union of separate state govern-
ments, and a continuance of the belief that the National Government will fare 
best if the States and their institutions are left free to perform their separate 
functions in their separate ways.  This, perhaps for lack of a better and clearer 
way to describe it, is referred to by many as ÒOur FederalismÓ . . . .  What the 
concept does represent is a system in which there is sensitivity to the legiti-
mate interests of both State and National Governments, and in which the Na-
tional Government, anxious though it may be to vindicate and protect federal 
rights and federal interests, always endeavors to do so in ways that will not 
unduly interfere with the legitimate activities of the States.  It should never be 
forgotten that this slogan, ÒOur Federalism,Ó born in the early struggling days 
of our Union of States, occupies a highly important place in our NationÕs his-
tory and its future.102 

One might think that if the federal courts were willing to defer review 
of federal constitutional claims, as they do in the Williamson and Younger 
contexts, they would be willing to defer claims based on alleged federal 
statutory violations, which is how federal preemption claims are most aptly 
characterized.  And one might think that if the federal courts were some-
times willing to defer federal review until after the party seeking review has 
been subject to all possible state administrative enforcement actions, as they 
do in the Williamson and Younger contexts, they would be willing to defer 
review in federal preemption cases at least until the state has begun to im-
plement or enforce the regulations that allegedly are preempted by federal 
law.  But the federal courts appear to resist deferring review of federal pre-

 
  

101  George D. Brown, When Federalism and Separation of Powers Collide—Rethinking Younger 
Abstention, 59 GEO. WASH. L. REV. 114, 115 (1990) (ÒYounger thus cuts a large swath in federal trial 
court jurisdiction.  In terms of cases affected, it is probably the most significant of the abstention doc-
trines.Ó).  So-called Pullman abstention is a similarly federalism-justified abstention doctrine, in which 
the federal courts abstain from hearing cases regarding a state law if a state court interpretation of the 
law might avoid the need for federal constitutional review.  See ERWIN CHEMERINSKY, FEDERAL 

JURISDICTION ¤ 12.2.1, at 763Ð67 (4th ed. 2003).  Another federalism-based abstention doctrine, later 
codified in the Tax Injunction Act, provides that federal courts refrain from enjoining or interfering with 
the collection of state taxes where a remedy in state court may be available.  See California v. Grace 
Brethren Church, 457 U.S. 393, 411 (1982). 

102  Younger, 401 U.S. at 44Ð45.  The federal courts following Younger have cited this federalism ra-
tionale for Younger abstention.  See, e.g., Citizens for a Strong Ohio v. Marsh, 123 F. AppÕx 630, 633Ð
34 (6th Cir. 2005) (reviewing the expansion of the scope of Younger abstention). 
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emption claims even when they are brought before state regulatory imple-
mentation or initiation of any enforcement proceedings. 

Before we proceed, one caveat is in order: the available federal case 
law on ripeness in the context of federal preemption is sparse, and only one 
Supreme Court case squarely addresses the topic.  Thus, characterizations 
of how the federal courts treat ripeness challenges to preemption claims 
must be somewhat tentative.  But what can be gleaned from the case law 
supports the opinion of the federal district court judge in the California 
greenhouse gas emissions litigation rejecting CaliforniaÕs claims that the 
challenge to the state regulations is not ripe and therefore should be dis-
missed.103  As California argued, the state regulations have not been imple-
mented, and no enforcement action has been initiated or ever may be 
initiated.  California avowed in court that it will not attempt any implemen-
tation or enforcement until after an EPA waiver has been received, and 
there is no reason (even after Massachusetts v. EPA) to think such a waiver 
will be forthcoming soon.104  Moreover, the industry litigants provided only 
conclusory allegationsÑ without factual support or quantification of the 
claimed hardshipÑ to the effect that they would face undue financial hard-
ship if they did not know immediately whether the regulations are pre-
empted because the lead time for developing new vehicles requires 
immediate changes in their product development programs.105  Nonetheless, 
the case law the judge relied upon seems to support his decision not to dis-
miss the case on ripeness grounds, notwithstanding the fact that the auto-
mobile industry challenge is undisputedly a preimplementation, 
preenforcement challenge. 

Pacific Gas & Electric Co. v. State Energy Resources Conservation & 
Development Commission106 is the Supreme Court precedent on ripeness in 
the context of federal preemption claims.  Section 25524.2 of the California 
Public Resources Code imposed a moratorium on the certification of new 
nuclear plants until the state commission found that there has been devel-
oped and that the United States, through its authorized agency, has ap-
proved a demonstrated technology or a means for the permanent and 
terminal disposal of high-level nuclear wastes.107  Although the statute had 
not been enforced, the Court found the challenge ripe because Ò[t]he ques-
tion of pre-emption is predominately legal, and although it would be useful 

 
  

103  See Cent. Valley Chrysler-Jeep, Inc. v. Witherspoon, No. CV F 04-6663 AWI LJO, 2007 WL 
135688, at *7Ð9 (E.D. Cal. Jan. 16, 2007).  

104  See Defendant and Defendant-IntervenorsÕ Reply Memorandum in Support of Their Motion for 
Summary Judgment and Dismissal at 2, Cent. Valley Chrysler-Jeep (No. CV F 04-6663 AWI LJO), 
2006 WL 3761392, at *2 (ÒPlaintiffs seek to have the Court decide matters with speculative relevance 
and without reference to the EPA waiver process that may resolve or moot the controversy or, at the 
very least, change the factual and legal underpinnings of the issues in this case.Ó). 

105  See id. at 8Ð9. 
106  461 U.S. 190 (1982). 
107  Id. at 198. 



N O R T H W E S T E R N  U N I V E R S I T Y  L A W  R E V I E W 

 542 

to have the benefit of CaliforniaÕs interpretation of what constitutes a dem-
onstrated technology or means for the disposal of high-level nuclear waste, 
resolution of the pre-emption issue need not await that development.Ó108 

Although the Court concluded that there was no federal preemption, 
that conclusion is not cited by the lower courts.  Instead, the CourtÕs charac-
terization of preemption as a Òlegal questionÓ that does not require devel-
opment of case-specific facts appears to have had enduring influence.  
Federal courts of appeals have found preimplementation and preenforce-
ment preemption challenges to involve legal questions and thus to be ripe.  
These decisions involve both the context of nuclear energy109 and other con-
texts.110 

NE Hub Partners, L.P. v. CNG Transmission Corp.111 provides a good 
example of how the lower federal courts relax the usual requirements for 
ripeness in federal preemption cases, rather than strictly applying those re-
quirements in the interests of federalism and federal-state comity.  In that 
case, a panel of the Federal Energy Regulatory Commission had granted a 
license to a natural gas storage facility, and a Pennsylvania state board was 
engaging in an environmental review to determine whether the facility met 
state requirements.112  The district court held that the challenge to the state 
licensing review was not ripe because the state had not yet issued any deci-
sions, and it was therefore entirely possible that there would be no conflict 
between the federal permit and the state decision.113  The district court cited 
cases holding that a partyÕs interest in avoiding the expense and trouble of 
participating in an ongoing administrative process was insufficient to render 
a federal case ripe for review.114  Reversing and remanding, the Third Cir-
cuit held that the very process of state administrative review was preempted 
because that process mightÑ the Third Circuit suggested, probably wouldÑ
result in a decision that conflicted with the federal permit.115  The Third Cir-

 
  

108  Id. at 201.  
109  See, e.g., Skull Valley Band of Goshute Indians v. Nielson, 376 F.3d 1223, 1237Ð39 (10th Cir. 

2004) (holding that the preenforcement preemption challenge to a range of Utah laws regarding spent 
nuclear fuel involved the legal question of field preemption and hence was ripe). 

110  See, e.g., Cline v. Hawke, 51 F. AppÕx 392 (4th Cir. 2002) (de facto rejecting a ripeness chal-
lenge to state insurance regulations that had not yet been enforced); City of Auburn v. Qwest Corp., 260 
F.3d 1160, 1171 (9th Cir. 2001) (holding that federal preemption challenges to local franchising ordi-
nances were ripe for federal review, in part on the ground that a preemption claim Òpresents a pure ques-
tion of lawÓ). 

111  239 F.3d 333 (3d Cir. 2001). 
112  Id. at 339. 
113  NE Hub Partners, L.P. v. CNG Transmission Corp., No. Civ.A. 1:CV-99-0082, 2000 WL 

33912020, at *9Ð10 (M.D. Pa. Apr. 10, 2000). 
114  See id. at *9 (citing Fla. Power & Light Co. v. EPA, 145 F.3d 1414, 1421 (D.C. Cir. 1988); Ohio 

Forestry AssÕn, Inc. v. Sierra Club, 523 U.S. 726, 735 (1998)).  The district court in NE Hub Partners 
concluded that the Òthe ÔpossibilityÕ that state regulatory officials might enter an order that would inter-
fere with the federal regulatory schemeÓ was insufficient to render the case ripe for review.  Id. at *8.  

115  NE Hub Partners, 239 F.3d at 345Ð46. 
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cuit explained that the precedents relied upon by the district court were in-
apposite because they did not involve federal preemption challenges, and 
the court thereby suggested that the ripeness threshold for federal preemp-
tion challenges is lower than it is for other sorts of legal challenges.116 

The same federalism-based respect for state sovereignty that underlies 
the Williamson and Younger doctrines supports a stricter ripeness test for 
federal preemption challenges than the one currently in use.117  Making this 
doctrinal adjustment would not require judicial acceptance of my weight of 
democratic support thesis and its emphasis on the number or size of states 
that have opted for a nonfederal alternative; in the Williamson and Younger 
tradition, the involvement of a single state, the state whose regulations are 
challenged as preempted, justifies a hesitance to grant federal judicial re-
view.  Moreover, the courts do not need to go as far as Williamson and 
Younger in the preemption context.  Ripeness is not a binary question but 
rather a spectrum question.  It is not a question of whether litigants get fed-
eral judicial review now or wait forever, but rather how much longer they 
must wait.  At a minimum, respect for federalism should justify adoption of 
the same ripeness threshold as is used in other cases that do not implicate 
federalism, rather than the peculiarly lower standard for federal preemption 
cases endorsed in cases such as NE Hub Partners. 

A heightened or federalism-sensitive ripeness test in the California 
greenhouse gas litigation would not necessarily mean that a district court 
judge could not hold the preemption challenges ripe before any EPA grant 
of a waiver.  But it would at least mean that the judge could do so only if 
the industry could prove how much greater a financial burden or reasonably 
anticipated burden it would bear if preemption review were not immediately 
granted.  The California regulations are industry-wide and thus would not 
on their face put any particular car manufacturer at a competitive disadvan-
tage.  Further, regardless of whether immediate preemption review is 
granted, each manufacturer must make some contingent product develop-
ment plans because any district court preemption decisions favorable to the 
industry would be subject to potentially lengthy appeals that could result in 
reversal.  Manufacturers must also make contingency plans because they 
face regulatory risk from new federal legislation.  If pressed, moreover, the 
California regulators might be willing to make additional commitments re-
garding the timing of any implementation or enforcement to take account of 
claimed industry hardships.  In sum, it is not obvious the industry litigants 
could have proven undue hardship had the judge applied a more federalism-
sensitive ripeness test and required them to at least attempt to do so. 

 
  

116  Id.  
117  For a preemption case that may employ implicitly the approach I advocate, see Suburban Trails, 

Inc. v. New Jersey Transit Corp., 800 F.2d 361, 365Ð68 (3d Cir. 1986), which held a preenforcement 
preemption challenge not to be ripe, and cited Williamson as supporting authority. 
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VI.  GENERALIZING THE LEAD ALTERNATIVE STATE MODEL OF THE 
CLEAN AIR ACT 

Whether or not the courts adopt a new approach to ripeness for federal 
preemption challenges, Congress can structure legislation to allow more 
states to produce concrete action before the courts rule on preemption.  
Whereas a new ripeness standard effectively increases the time states have 
to adopt nonfederal standards, greater use in legislation of the Clean Air Act 
model would reduce the time needed for state political processes to result in 
such adoptions.  But the results in either case would be the same: the rele-
vant federal actorsÑ courts deciding preemption cases, Congress consider-
ing new legislation, and the Executive considering new regulations or 
policiesÑ would have a better sense of the full weight of support in the 
states for a nonfederal alternative before deciding on preemption. 

In 1990, the Clean Air Act was extensively amended to include, among 
other things, new provisions for the control of emissions from mobile 
sources of air pollutants.  The statute was drafted to allow for two sets of 
emissions requirements for cars, and hence for two kinds of cars: the federal 
or fifty-state car constructed to meet general federal standards, and the Cali-
fornia car, constructed to meet California standards.  However, if and when 
California wanted to adopt those stricter standards, the statute required a 
waiver from the EPA, which the EPA was directed to grant if the California 
standards (1) would be at least as protective as the federal standards and (2) 
met Òcompelling and extraordinary conditionsÓ in the state.118  Other states 
were authorized to adopt wholesale the California standards.119 

What Congress did in these provisions was not to carve out an excep-
tion to meet the peculiar environmental needs of California but rather to set 
up a two-car regulatory regime, with one less-green car and one more-green 
alternative.  Granted, one might infer that that the legislative recognition of 
a second, nonfederal car was simply an adaptation to the uniqueness of 
California.  After all, California had large smog problems and a long history 
of air regulation, and a waiver under the Act must be justified nominally on 
the basis of CaliforniaÕs compelling needs.  However, the statute on its face 
allows any other state to adopt the California regulations, even those with 
very different environmental conditions.  Vermont can, and has, adopted 
California rules,120 and Vermont and California are, in their air quality is-
sues, about as different as could be. 

 
  

118  See 42 U.S.C. ¤ 7543(a)Ð(b) (2000). 
119  See id. ¤ 7507. 
120  See Vermont Air Pollution Control Regulations (2007), http://www.anr.state.vt.us/air/docs/ 

apcregs.pdf.  The federal district court in Vermont recently rejected the carmakersÕ challenge to these 
regulations, essentially on the ground that the regulations do not explicitly and necessarily dictate 
changes in fuel economy, and the federal district in California followed suit, heavily relying on the 
Vermont decision.  An appeal in both cases is highly likely.  See Green Mountain Chrysler Plymouth 
Dodge Jeep v. Crombie, Nos. 2:05-CV-302, 2:05-CV-304, 2007 WL 2669444 (D. Vt. Sept. 12, 2007); 
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Nor can the Clean Air Act provisions be read as a guarantee that regu-
lations adopted by California, even ones that receive an EPA waiver, are not 
preempted by federal law.  The Act provides that California regulations that 
do not receive a waiver are impermissible as a matter of federal law, but 
there is no language stating the converseÑ that regulations that receive an 
EPA waiver are necessarily permissible as a matter of federal law.  Other-
wise, there would be no preemption litigation regarding the California 
greenhouse gas emissions regulations.  A plain reading of the statutory lan-
guage regarding grants of waiver, however, would not allow the EPA to 
deny a waiver on the ground that the California standards were otherwise 
preempted by federal law (although the EPA under the current administra-
tion has suggested otherwise).121 

Abstracting away from the particulars of the Clean Air Act, the Act 
suggests what I call a Òlead alternative stateÓ or LAS model for negotiating 
the question whether federal standards establish a floor or a cap.  The im-
portant features of this model are: 

(1) All states other than the LAS are barred from developing regula-
tions that differ from the federal standards; 

(2) The LAS is a state that has the political environment and regulatory 
infrastructure that make it reasonably likely that its polity would 
support stricter-than-federal or more-comprehensive-than-federal 
standards, and that make it highly likely that its bureaucracy could 
develop cogent, technically high-quality standards if called upon to 
do so; 

(3) The relevant federal agency with waiver power has narrow criteria 
for making the decision to grant or deny a waiver: as long as the 
LAS regulations are designed to address local conditions and are at 
least as protective or strict as the federal regulations, a waiver must 
be granted;  

                                                                                                                                 
Order on Motions and Counter-Motions for Summary Judgment on PlaintiffsÕ Claims for Relief on 
EPCA Preemption and Foreign Policy Preemption, Cent. Valley Chrysler-Jeep, Inc. v. Witherspoon, No. 
CV F 04-6663 AWI LJO (E.D. Cal. Dec. 11, 2007), available at 
http://www.calcleancars.org/legal/!11_Dec_07_Order.pdf. 

121  The EPA has granted fifty waivers to California since the original passage of the Clean Air Act.  
See John M. Broder, California Wants Strict Auto Emission Rules, N.Y. TIMES, May 23, 2007, at A19.  
The EPA recentlyÑ but before the Supreme Court decision in Massachusetts v. EPA, 127 S. Ct. 1438 
(2007)Ñ implied that it would deny a waiver because federal law delegated exclusive authority for fuel 
economy standards to the federal Department of Transportation, even though the language of the Clean 
Air Act provision would not seem to allow denial of a waiver on the basis of the EPA AdministratorÕs 
opinion on this kind of legal issue.  See Control of Emissions from New Highway Vehicles and Engines, 
68 Fed. Reg. 52,922, 52,929 (Sept. 8, 2003) (explaining that the EPA concludes that Òin light of . . . 
CongressÕ decision to give DOT authority to regulate fuel economy under EPCA, it is clear that EPA 
does not have authority to regulate motor vehicle emissions of CO2 and other [greenhouse gases] under 
the [Clean Air Act]Ó and that DOT standards are Òthe only statutory vehicle for regulating the fuel econ-
omy of cars and light duty trucksÓ).  
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(4) Other states are allowed to adopt the regulations of the LAS 
whether or not their local conditions differ from those of the LAS; 
and 

(5) The regulations of the LAS (and states adopting the LAS regula-
tions) are not necessarily deemed lawful as a matter of federal pre-
emption law or federal constitutional law. 

The LAS approach might be framed as a middle path between an ap-
proach where Congress explicitly bars any state from adopting a nonfederal 
alternative (what I call the no-adopter state or NAS approach) and an ap-
proach where Congress either specifies nothing about what the states may 
do or offers ambiguous preemption language that offers each state the same 
amount of discretion to regulate (what I call the many-adopter state or MAS 
model).122  The NAS, LAS, and MAS models have distinctive advantages 
and disadvantages in terms of three criteria: (1) the expected burden of 
compliance and litigation costs for regulated entities, (2) the extent to which 
Òlaboratories of democracyÓ experimentation is meaningfully fostered, and 
(3) the extent to which federal law creates conditions that allow for an accu-
rate postenactment assessment by the federal courts, Congress, and the fed-
eral Executive of the weight of support in the states for nonfederal 
standards. 

With respect to the first criteria, the compliance and litigation costs for 
regulated entities, NAS would seem preferable to either LAS or MAS.  
Even with the NAS approach, there may be litigation as to whether a stateÕs 
regulations fall outside the scope of the ban of any state alternative to the 
federal standard.  But the flat ban is the most likely to discourage state regu-
latory efforts, and thus would result in the fewest preemption challenges.  
The LAS approach ensures that regulated industries will only have to deal 
with at most two sets of standardsÑ if in fact the LAS standards are upheld 
as lawful.  The MAS standard poses the risk of the highest compliance and 
litigation costs because it may entail many different state standards and 
many different preemption or other legal challenges to those varying stan-
dards. 

In terms of the second criteria, the laboratories of democracy advan-
tages of state regulatory experimentation, NAS is the least desirable, and it 
is unclear whether LAS or MAS offers the greatest benefits.  In the MAS 
approach, one might see fifty flowers bloom, as it were; this greater diver-
sity in experimentation may result in more generalizable regulatory innova-
tions as well as more useful adaptations to peculiarly local conditions.  The 

 
  

122  Cf. Carlson, supra note 7, at 311Ð14 (discussing dual, cooperative, and modified federalism as 
three models).  Under any of these models the federal and state governments could and presumablyÑ
given the nature of environmental issuesÑ must coordinate with respect to enforcement efforts.  See 
generally Jody Freeman & Daniel A. Farber, Modular Environmental Regulation, 54 DUKE L.J. 795, 
806Ð13 (2005) (outlining the debate over federal versus state regulation and proposing greater coopera-
tion between federal and state agencies). 
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LAS approach does not allow for multiple state regulatory experiments or 
multiple local adaptations.123  However, the LAS approach creates incen-
tives for advocates and experts nationwide to concentrate on the develop-
ment of the LAS standards, rather than diffusing their efforts over many 
states.  For that reason, although LAS produces only one nonfederal alterna-
tive, it may be a technically superior alternative to the possible multitude 
produced by MAS.124  The postimplementation follow-through also may be 
superior with LAS.  In MAS, with many different state standards, it may be 
impossible to focus the resources necessary to thoroughly evaluate any of 
the nonfederal alternatives once actually implemented.  In that sense, the 
LAS approach may foster more meaningful review of the costs and benefits 
of allowing states to opt out of the federal standard.125 

In terms of the third criteriaÑ assessments of the weight of democratic 
support for nonfederal alternativesÑ NAS is obviously the least attractive 
regime.  Whether MAS or LAS is the most attractive is uncertain.  MAS 
has the advantage of offering state constituencies more choice, and thus 
may produce nonfederal alternatives that are a better, fuller reflection of po-
litical sentiments across the country.  Some of the states that do not adopt 
the LAS standard might have adopted a nonfederal alternative if they were 
able to tailor it to local political realities.126  On the other hand, the LAS ap-

 
  

123  Another possible disadvantage is that the LAS generally would be one of the relatively few 
states with a strong tradition of regulatory innovation and activism, such as California or Massachusetts, 
and that might result in charges or at least perceptions of favoritism. 

124  See Carlson, supra note 7, at 315 (suggesting, with respect to the Clean Air Act, that Ò[b]y be-
stowing leadership responsibilities on California alone, Congress may facilitate the centralization and 
coordination of research on mobile sources in one state in contrast to the more scattershot approach that 
would likely occur if numerous jurisdictions could regulateÓ).  Carlson focuses on the benefits of geo-
graphic concentration, but there may be benefits other than geography from concentration in a single 
state regulatory venue.  For example, for the mainstream national environmental groups based largely in 
Washington, D.C., it is more manageable and feasible for them to meaningfully monitor and participate 
in one state rulemaking process than in thirty or fifty.  Cf. David A. Dana, The New “Contractarian” 
Paradigm in Environmental Regulation, 2000 U. ILL. L. REV. 35 (discussing how the dispersion of site-
specific regulatory experiments increases monitoring costs).  

125  The proliferation of state brownfields voluntary cleanup laws in response to state frustration with 
the federal Superfund model provides an example of the problems with a multiplicity of state statutory 
experiments: the statutes differ from one another in important respects, and there has been, to my 
knowledge, no meaningful effort to assess the costs and benefits of each of these statutes in practice.  
See Dana, supra note 40, at 100Ð01 (ÒThere certainly are some notable differences among state brown-
fields statutes and regulations, but states make no effort to specify and make public the details of par-
ticular cleanups.  We do not know which cleanups fail to follow formal requirements, comply with those 
requirements or go beyond them.  Nor is there available data on the pre-cleanup conditions at particular 
sites that might serve as baselines for assessments of post-cleanup outcomes.Ó); see also Heidi Gorovitz 
Robertson, Legislative Innovation in State Brownfields Redevelopment Programs, 16 J. ENVTL. L. &  

LITIG. 1, 47Ð63 (2001) (describing various state brownfields redevelopment programs and their differ-
ences). 

126  For example, one could imagine certain midwestern agricultural states adopting something like 
the California greenhouse gas standards for cars if they were able to tailor those standards to make them 
more supportive of vehicles that have been adapted for partial of full use of ethanol. 
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proach allows states to opt out of the federal standard more quickly than 
would be possible otherwise, and thus may allow a better assessment of 
support for a nonfederal standard by alleviating the problem of preemption 
decisions cutting off state political processes before they produce legislation 
or regulation. 

States copy one anotherÕs legislation, but they generally do not do so 
on a wholesale basis.  Instead, when State B decides to enact a certain kind 
of law or adopt a certain kind of regulation after State A has already done 
so, its legislature and agencies usually debate how to do things differently 
than State A.  When we turn to State C, its legislature and agencies have 
even more modelsÑ A and BÑ to explore, debate, and consider modifying.  
As a result, outside the LAS model, waves of state legislation are often sets 
of similar but not identical legislation.  And the process within each state 
for settling on the form and content of legislation and regulation takes time, 
presumably on average more time than it would take for state legislatures or 
agencies to make a simple binary decision: do we adopt the LAS standard 
wholesale or stay with the federal standard?127  Table 1 summarizes the rela-
tive advantages and disadvantages of the NAS, LAS, and MAS approaches.   
 
Table 1 

Criteria NAS Approach LAS Approach MAS Approach 
Minimizing Compliance 
and Litigation Costs 

Best Worse Worst 

Maximizing Laboratories 
of Democracy Benefits 

Worst Better or Best Better or Best 

Facilitating Assessment 
of Weight of Democratic 
Support 

Worst Better or Best Better or Best 

 
There are a number of contexts in which the LAS approach might be a 

sensible means of addressing problems on the federal legislative agenda.  
For example, Congress is considering stronger security requirements for 
chemical plants, but New Jersey (and other states) have already entered this 

 
  

127  The LAS model has been used in only one contextÑ car emissionsÑ but in that context we have 
witnessed rapid adoption of the California regulations by other states.  Outside the LAS context, there 
has been a wide range in the speed with which states follow one another, but in settings as diverse as 
corporate law reforms and renewable energy portfolio requirements, there are sometimes substantial lags 
between the first-adopting state and the others.  See BARRY G. RABE, PEW CTR. ON GLOBAL CLIMATE 

CHANGE, RACE TO THE TOP: THE EXPANDING ROLE OF U.S. STATE RENEWABLE PORTFOLIO 

STANDARDS 3 (2006), available at http://www.pewclimate.org/docUploads/RPSReportFinal.pdf (ex-
plaining that Iowa adopted the first renewable portfolio standard in 1991, followed by three states in 
1997, and ten others in 2004 and 2005); Michael Abramowicz, Speeding Up the Crawl to the Top, 
20 YALE J. ON REG. 139, 169 (2003) (Ò[T]o the extent that corporate law evolves at all, it will evolve at 
the pace of a crawl.Ó). 
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arena.128  Because of its population density and large number of plants, New 
Jersey has familiarity with, sophistication regarding, and a strong interest in 
this issue.  New legislation could designate New Jersey as the LAS, and 
thus counter the possibility of too many different standards for the chemical 
industry and federal government to manage.  If the New Jersey regulations 
were adopted by other states and the industry concluded the New Jersey 
regulations had gone Òtoo farÓ and warranted federal preemption, then a 
court could hear a federal preemption challenge to those regulations 
equipped with a good understanding of which states support a stronger-
than-federal regulatory standard.  Whether Congress would be open to a 
LAS approach in this or other contexts is in part a question of various pol-
icy concerns, interest group dynamics, and raw political power; however, 
the normative argument for a LAS approach as a means of allowing for a 
full assessment of democratic opinion in the states before preemption deci-
sions are reachedÑ an argument that builds on our democratic tradition and 
theoryÑ has persuasive force. 

VII.  CONCLUSION 

This Article sets forth a normative argument for changes in federal 
preemption and federal ripeness doctrines, using the California greenhouse 
regulations as the principal example.  Cases in which the courts find that 
federal law preempts state law raise questions not only as to whether state 
sovereignty has received its due, but also whether enough attention was 
paid to the democratic preferencesÑ or the democratic weightÑ that re-
sulted in one or more state opting for an alternative to the federal law.  The 
more and bigger the states that adopt a nonfederal standard, the greater that 
democratic weight is, and the more the courts should hesitate before finding 
federal preemption in cases where there is a great deal of uncertainty as to 
congressional intent.  To facilitate this democratic-weight approach, and to 
bring more consistency to the treatment of states and state institutions in the 
federal courts, the federal courts should adopt a stricter ripeness require-
ment for federal preemption cases than they currently employ.  A stricter 
ripeness requirement also would allow Congress and the federal Executive 
to respond to state adoptions of nonfederal standards, and in that sense, 
would help ensure that federal law accurately reflects national sentiments.  
Finally, in future legislation, Congress should facilitate state coordination 
through greater use of the LAS approach. 

The approach advocated in this Article, if adopted, could make the dif-
ference in the outcomes of the greenhouse gas emissions preemption litiga-
tion now ongoing in California, Rhode Island, and Vermont.  On the 
 
  

128  See Securing America’s Chemical Plants, PREEMPTION ALERT, Aug. 2006, at 2Ð3, 
www.uspirg.org/html/preemptionalert/august06.pdf (explaining that New Jersey regulatory initiatives 
prompted congressional consideration of the Chemical Anti-Terrorism Act of 2005, and that this legisla-
tion is ambiguous as to the scope of permissible state authority). 
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substantive merits of the preemption claims, the fact that many state legisla-
turesÑ reflecting electorates that account for a large portion of the nationÑ
have opted for the greenhouse gas emission standards that effectively would 
require improved fuel economy could be a deciding factor, given that the 
relevant congressional intent concerning preemption is hard to discern.  
There is no easy answer to the intent question, given that Congress explic-
itly endorsed the right of California to adopt air standards stricter than the 
federal standards (which arguably is what California and the other states 
have done) and Congress explicitly prohibited states from adopting fuel 
economy standards stricter than the federal standards (which arguably is 
what California and the other states have done).  Furthermore, in neither the 
Clean Air Act nor the EPCA did Congress reference global warming or 
carbon emissions.  Procedurally, adoption of the federalism-sensitive ripe-
ness test for preemption cases might allow the courts to defer consideration 
of the merits until the EPA grants a waiver, and at least would require the 
industry plaintiffs to make a more compelling case for the hardship that 
would result from deferral of federal court review.  And whether the federal 
courts find no preemption or simply choose not to decide for now, the ques-
tion of what are the appropriate federal greenhouse gas standards for cars 
will be pushed squarely onto the congressional and federal agency agendas, 
which is where the issue would have been long ago in an ideal federal po-
litical marketplace. 


