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DEMOCRATIZING THE LAW OF FEDERAL
PREEMPTION

David A. Dana’

. INTRODUCTION

The federal courts are sometimes asked to decide whether a federal
health safety or environmental standard preempts a stricter standard
adopted by one or more states. The pralctitakes for advocates of @nv
ronmental and consumer protection in these cases have been high in recent
years in no small part because tmzecutive branch and Congress have
been either hostile f@r ambivalent to the point of inaction with respegt to
proposals for federal standards that would impose significant costs bn bus
ness. From a broader normative vantdgev the federal courts respond to
preemption challenges affects how vibrant a role the states can hase in d
mocratic governancandthus affects how vibrant a role the geleN Ove
the PeopléN can have in democratic governance. Preemption is an issue
that implicates not just particular regulatory outconimg also our funa-
mental commitments to preserving and fostering democratiesa

The recent wave of state laws regarding greenhouse gas emissions
poses exactly the question whether a lax federal standard serves asa regul
tory cap or as a flodr. The most populous st&eCaliforniaNl has adopted
rules that would in effect require carmakersmarket more fuel efficient
cars than are required under the federal fuel economy statute and-regul
tions? Twelve other states have followed suind more may join them

" Professor of Law and Associate Dean for Faculty Resgalotthwestern University School of
Law. For very helpful commentsthankRobertBennett Dan FarberHeidi Kitrosser John McGinnis
ThomasMerrill, and Kinmberly Yuracko. | thank Paul Danielson for his atdeaarch assistance.

1 A federal standard serves askmpOwhen it precludes any state from implementing a state sta
dard that is more stringent than the federal standard but allows émycstamplement a standard that is
less stringent than the federal standard. A federal standard servéSlas@when it precludes any
state from implementing a standard that is less stringent than the federal standard but allows any state to
implementa standard that is more stringent than the federal standard.

2 See CAL. CODE REGS tit. 13, o 1961.1 (2007)California emissions statute adopted pursuant to
CAL. HEALTH & SAFETY CODE = 43018.5)

3 So far twelve states have adopted regulations sintitaor identical to the California regulations.
See Clean Cars Campaig#bout the Clean Cars Campajgntp://www.cleancarscampaign.org/ (last
visited Nov 9, 2007) (reporting that Arizon&onnecticutMaine Maryland Massachusett®New York
New JerseyOregon PennsylvaniaRhode IslandVermont and Washington have adopted the Califo
nia greenhouse gas emissions regulatioM$)ceeother state Coloradg lllinois, and UtalN are ca-
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California and the states that have adopted the California rules account for a
very sizeable percentage of the naf@®popilation. California argues that

its rules are fully consistent with the policiasbjectives and text of the
federal Clean Air Act. The automobile industry argues that federal, liawv
particular the fuel econaynstandards provisions of the Energy Policy and
Conservation Act (EPCA)preempts the Califmia rules: The federal

sidering doing so.See id. Two stateBl Arizona andFloridaN have in plae executive orders dealing
with emissions.See id.

4 The Clean Air Act generally preempts state regulation of motor vehicle emissier® U.S.C.

o 7543(a) (200Q)but provides an exemption for rules adopted bysthie of California (and otherates
following California) in cases in which California has received a waiver from the fe&evabnmental
Protection AgencyBPA). See id. oa 7543(b) 7507. California and the other states that have adopted
the California rules argue that the Cleam Act waiver provisions show that Congress intended to allow
for stricterthanfederal standards in California and states following CaliforS§i&, e.g., Defendant and
Defendantntervenor&Memorandum of Points and Authorities in Support of Their MofmJudy-
ment on the Pleadings atfiR, Cent. Valley Chrysledeep Inc. v. Withespoon 456 F. Supp. 2d 1160
(E.D. Cal. 2006) (NoCV F 046663 AWI LJO) 2006 WL 2969677 [hereinafter DefgantMotion in
Support] (From the start Congress anticipateattiCaliforniad standards would b@nore stringent
than or applicable to emissions or substances not covergthéynational standardd@quding H.R.

REP. NO. 90-728 (1967) reprinted in 1967 U.S.C.C.A.N. 19381958)). The Supreme Cou® recent
ruling in Massachusetts v. EPA bolsters Californi& argument by establishing that the greenhouse gas
carbon dioxide is a pollutant subject to regulation under the Clean Air $et127 S. Ct. 14381462
(2007) (Because greenhouse gases fit well within theaf Air Ac3 capacious definition dhir pd-
lutantOwe hold that EPA has the statutory authority to regulate thesimiof such gases from new
motor vehicle<).

5 See Memorandmn of Points and Authorities d?laintiff Intervenor Association of Intmational
Automobile Manufacturersn Opposition to Defendar@otion for Judgment on the Pleadings at 15
Cent. Valley Chrysler-Jeep, 456 F. Supp. 2d 1160 (No. CV F-6663 AWI LJO) 2006 WL 2969683
[hereinafter Plaintiff Interven@ Motion in Oppositin] (QUnder well settled lawthe regulations are
therefore preempted. Moreoyerothing in the Clean Air Act saves these regulations from pgreem
tion.). TheEPCA contains an express preemption provisipon which the car manufacturers rely.
The EPCA povides that corporate average fuel economy standards must be set by the National Hig
way Traffic Safety Administration (NHTSA) at tH@naximum feasible average fuel economy Igel
and provides that the NHTS@&shall consider standard technological fedigjhieconomic preticability,
the effect of other motor vehicle standards of the Government on fuel ecoanthyhe need of the
United States to conserve enef@yee 49 U.S.Cx 32,902(f) (2000). According to the statut@w]hen
an average fuel ecomay standard prescribed under [the EPCA] is in effe@tate . . . may not adopt or
enforce a law or regulation related to fuel economy standard®. See .id. ©32,919(a). The autooy
bile manufactters argue that the express preemption provisioriespal the California case because the
only plausible way car manufacturers can meet the California regulatory targets for reduced greenhouse
gas emissions would be to enhance the fuel economy of the cars they sell well beyond what is required
under the crrent NHTSA standards. Plaintiff Interveno@ Motion in Opposition supra, at 26
(gClompliance with the AB 1493 Regulations would require manufacturers to incorporate fuel saving
technologies into their vehicle fleets at a pace that is faster than Wif&@Afound would be econam
cally practical). California argues that the California regulations are targeted at greenhouse gjas emi
sions and hence do not relate to fuel econpeyse Defendant®Motion in Supportsupra note4, at
18 (O]n their face Californi@® state law and regulations establish air pollution emission standards u
der its Clean Air Act authoritynot fuel economy standards. According to Californiathe EPCA la-
guage regardingdhe efeect of other motor vehicle standards of the Government on fuel ec€homy
requires NHTSA to ecommodate the California greenhouse gas standakfisat 19¥21. California
thus maintains that both tidean Air Actandthe EPCA allow for regulations of thex California has
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agency responsible for promulgating federal fuel economy standheds
National Highway and Traffic Safety Adminiation (NHTSA), has isued

what might be termed an interpretive rule that tracks the automobils-indu
try position® The environmentalecnomic, and political importance of

this controversy is almost impossible to overstate because strongerr-Califo
nia rules (coupled with strger rules in other states) could lead ultimately

to more fuel efficient cars throughout the United States and perhaps even
outside the United States. Three separate district courts are now hearing the
guestion of preemption of state greenhouse gas emsssites for autom-

biles and we may well observe a flurry of opinions before the controversy
finally winds its way up to theupreme Court.

Federal preemption doctrine, famously a messreplete with poorly
defined overlapping hypeformalistic categries® Express preemption
provisions in federal statutes are relatively feand when presenthey of-
ten contain highly ambiguous terthsMany preemption casgeven some
that the courts nominally treat as express preemption ,dased/e a jud-
cial inquiry as to whether Congress implicitly preempted a particular state
law or program. Within the rubric of implied preemptidhe courts rely
heavily on various categoridfield preemption conflict or obstacle @r-
emption and foreign affairs preemptibhnthat lack defined borderghat
blur together in specific caseand that sometimes seem to do little analytic
work.*°

adopted./d. at 23 (Thus the legislative histories of both EPCA and the Clean Air Act contradiat-Plai
tiffsOcontention that EPCA& preerption provision preempts Califorr( federally approved emission
standards).

6 See Average Fel Economy Standards for Light Trucks Model Years ZR081, 71 Fed. Reg.
17,566, 17,654 (Apr. 6 2006) (codified at 49 C.F.R. pts. 5583 537 (2007)) On mandating federal
fuel economy standards under ERG2ongress has expressly preempted any state br regulations
relating to fuel economy standar@s.

" The automobile industry brought suit in federal court in Rhode Island and Vermont in addition to
California. See CA Clean Cars Campaignlegal Challenges in Other States
http://www.calcleancarsrg/legal/other_states.html (last visited Q&T, 2007). For an excellent ave
view of the California regulations and the preemption questg®esgenerally Ann E. CarlsaFederal-
ism, Preemption, and Greenhouse Gas Emissions, 37U.C.DAVIS L. REvV. 281(2003).

8 See Thomas W. Merrill Preemption in Environmental Law: Formalism, Federalism Theory, and
Default Rules, in FEDERAL PREEMPTION STATESOPOWERS NATIONAL INTERESTS166, 166(Richard A.
Epstein & Michael S. Greveds, 2007) (emphasizing th@ery formalityOof federal preemption ae
trine).

® Moreover preemption clauses in statutesen presenfare often paired with savings clauses that
provide that the federal statulgave®or does not negate state law. The combination of preemption and
savings clauses in a federal statute creat@saakdrop of statutory uncertainfy.Theodore W. Ruger
Preempting the People: The Judicial Role in Regulatory Concurrency and Its Implications for Popular
Lawmaking, 81 CHI.-KENT L. REV. 1029 1052 (2006).

10 See Paul S. WeilandFederal and State Preemption of Environmental Law: A Critical Analysis,

24 HARV. ENVTL. L. REV. 237, 255 (2000) (JT]he categories themselves may bleed into one another as
the Supreme Court itself has recognigid.
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One ostensibly uncontroversial proposition in preemption doctrine is
that congressional intent governs whetterd to what extenfederd law
preempts state laW. The practical problenof courseis that impliedpre-
emption inquiries askhe federal courts to answer a wholly hypothetical
gusstion: if Congress had spoken directly and unambiguously to the precise
preemption question at handthich it did not what would it have said?
The ourts have materials available to them to guide this ingirgiuding
congressional statements of statutory purpotes structure and hguage
of the statutedegislative historyand federal agencggulations. But these
materials typically are open to multipleonflicting interpretations. Coas
quently, it is hard to resist the conclusion tf@bngressional inte@in an
implied preemption case often reflects more than anything else the deciding
court® vision as to what kinds of state laws it thinks would harbstruct
or frustrate federal law. Sometimes implied preemption concerns address a
paticular federal law (as in ndield implied preemtion), or a broademot
singleenactmenfield area of federal law (as in field implied preemption).
Thus although the courts speak asGfeld preemptio®and bstacle or
conflict preemptio®were distinct subcategories of the larger implieg-pr
emption categoryall implied preemption inquiries imglate the question of
how great an obstacle the state law or laws pose to federal objectives as
those objectives are perceivedcognizedand described by the court hea
ing the preemption challendé.

In deciding whether a state law poses too big an destad¢he feleral
objective or objectives embodied in a federal statute or rangetofestahe
courts repeatedly have stated that they will be guided by a presumption
rooted in federalism against preemption of the state lawicidlidpinions
finding no preemption cite this presumpti&n Dissenting opinions auing

M See, e.g., Metro. Life Ins. Co. v. Massachuset&71 U.S. 724747 (1985) (explaining thatbon-
gressional intent is th@ultimate touchstor@of preemption analysiscitations andinternal quotation
marks omitted)).

12 See Robert R. Gasawaylhe Problem of Federal Preemption: Reformulating the Black Letter
Rules, 33 PEPR. L. REV. 25, 32 (2005) (As an initial matterall preemption igbbstacl@preemption in
the sense that all preemption involves the striking down of state statutes that pose obs@eles-to
complishnent and execution of the full purposes and objectives of Cong@siting Hines v. -
vidowitz, 312 U.S. 5267 (1941))).

13 See, e.g., Bates v. Dow Agrosciences L.G44 U.S. 431449 (2005) (The long history of tort
litigation against manufacturers pbisonous substances adds force to the basic presumption against pre
emption(); Medtronig Inc. v. Loht 518 U.S. 470485 (1996) (JB]ecause the States are independent
sovereigns in our federal systeme have long presumed that Congress does not edyatireempt
statelaw causes of actiof); N.Y. State Conference of Blue Cross & Blue Shield Plans v. Travelers Ins.
Co, 514 U.S. 645655 (1995) (Jl]n cases like this onevhere federal law is said to bar state action in
fields of traditional state gailation . . ., we have worked on the assumption that the historic polise po
ers of the States were not to be superseded by the Federal Act unless that was the clear and manifest pu
pose of Congredd(citations andnternal quotation marks omitted)).
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against preemption typically chastise the majority fongdy ignoring the
presumptiort?

The federalisrbased presumption against preemption suggbgtis
very terms that in preemption asesthe courts must balance the potential
harm to the efficacy of democratically enacted federal law againsithe i
portance of federalism principles rooted in state sovereignty. Whenlthe ba
ance is closd whatever close meaNsthe court should come down de
side of no preemptiofi.

In applying this federalisAbased presumptiort should be irredvant
whether a state with a small populatiauch as North Dakota&r a poj-
lous statesuch as Californigpassed the statute that has beetlehged on
fedeml preemption grounds. Nor should it matter whether North Dakota
alone passed a certain kind of law subject to a preemption challenge or
whether twenty statesontaining twethirds of the natio® population
passed that kind of law. From a pure fedenalperspectivethe value of a
state comes from it being a staesovereign or quasbvereign and thus a
normpopulous state counts as much as a populous amtk a single state
counts as much as fortyine state$ Hence the formula for seats in the
Senate the body that represents the Foun@deep commitment to fedéra

14 See, e.g., Engine Mfrs. As@ v. S. Coast Air Quality Mgmt. Dist541 U.S. 246260 (2004)
(Souter J, dissenting) Qfiin a field which the States have traditionally occupiee start with the s
sumption that the historic police powers of the Statesewmt to be superseded by the Federal Aet u
less that was the clear and manifest purpose of ConQtémsotingMedtronic, 518 U.S. at 485)); Geier
v. Am. Honda Motor Cg.529 U.S. 861894 (2000) (Stevens), dissenting) (Because of the role of
Statesas separate sovereigns in our federal systearhave long presumed that state laws . . . are not to
be preempted by a federal statute unless it is the clear and manifest purpose of CongressQ(ito so.
ing Medtronic, 518 U.S. at 485)).

15 As discused in Part |l the federalism presumption is problematic on a number of grpimds
cluding that it takes no account of the weight of democratic support in the states for an alternative to the
federal standard.

16 See Bates, 544 U.Sat 449(0OfBlecause he States are independent sovereigns in our fedexal sy
tem we have long presumed that Congress does not cavaliergmpestatdaw causes of aion.0O
(alterations in original) (quoting/edtronic, 518 U.S. at 485)). The idea that from the perspedfve
GederalisnDa single small state counts as much as many states follows not simply from the grounding
of federalism in the rhetoric of state sovereignty or gaasereignty but also from one of the functional
purposes of federalism that motivated tteaukders and that has been invoked by digenof a robust
federalism ever since: limiting the power of the federal government to particular rtednpowers.

From the vantage of the objective of limiting the federal governniteistimmaterial whethea single

state government or many state governments or even no state governments object to the federal law as
an intrusion into the sphere of regulation reserved for the states. What matters is that the federal go
ernment has gone too far. In one of thest cetbratedhew federalisr®opinions of the Rehnquist

court, New York v. United States, 505 U.S. 144 (1992}he Court accepted the argent of a single state

(New York) that aQake titlOprovision of a federal statute commandeered a state inwirtguits own
radioactive waste capacjtgven though almost every other state government in the country urged or
would have urged them to do otherwiserausehe federal statute at issue had been drafted in conjun

tion with the National Governors Assodat. See David A. Dana The Case for Unfunded Mandates,

69 S.CAL. L. Rev. 1, 7E9 (1995) (outlininghe history and holding oNew York v. United States).
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ism: two seats for every state no matter its size. In the Seafateurse
Rhode Island counts for no less than New Yrk.

This Article argues thatin deciding federal preemptionages the
courtsshould adopt a different sort of balancing teshe that balances the
level of certainty regarding congressional intent to preempt state law against
the weight of democratic support for the kind of state law or laws at %sue.
From thisvantage a law passed in California has a greater weightesf d
mocratic support than a law passed in Rhode Island. A certain type of
measure adopted by states that account for half of the Gafopulation
has more democratic weight than a measure addptestates that account
for one tenth of the natiéh population. With an increase in the weight of
democratic support behind the state law measure being challenged-on pr
emption groundsa court should demand more certainty that Congress i
tended to prempt before it finds federal preemption. And of couthe
converse is true: the less the weight of democratic sugpertess certainty
of an intent to preempt the court should require before it finds preemption.

This test flows naturally outf a repect for democraticallgxpressed
individualvoter preferencesas mediated through a operson one vote
system of representative electipmghich has always been one of our core
federal constitutional values. When representative democracy at thalfeder
level produces a clear statement that state law is preentbéedxpression
of democratic preferences through state political institutions deserves no
weight\ it is irrelevant. Notonly the Supremacy Clause of the federal
Constitution® but our federatonstitutional structure and history taken as a
whole, dictate as much. But where it is highly debatable whether Congress
intended to preempt state law judicial doctrine informed by our deral
constitutional values should take account of the weifjladeaocratic pre
erences for a ndederal standard that have been expressed througé-repr
sentative state institutions.

There are at least hints in current Supreme Court doctrine that the
Court does believe that the number of states that take a given eatidall
us something about popular views and values. My proposed balancing test
however radically diverges from the standard federalism axiom that all

" Indeed one of the rationales for federalism was the protection of the small states against the
larger onesand more generally the protection of geographically situated minority interests fronir major
tarian oppression. From the perspective of this federalism ratjdhal&act that only one or a few states
have adopted monfederaktandard is not eeason to hold that the federal standard preempifederal
standards.

18 As we all know state legislatures do not fully reflétand as representative institutions are not
really designed to fullyreflexively reflecN popular opinion within the statebut the same is true of
Congress with respect to the national population. Nonethslss enactment or nonenactmenhai-
federalstandards is a proxglbeit an imperfect ondor popular preferenceand those preferences-e
joy legitimacy as democriatpreferences by virtue of their expression via the institutions established by
the federal and state constitutions.

19 U.s.ConsT. art. Vi, cl. 2.
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states are equal in value as qesmiereigns and that the number of stites
not to mention the popation of the statdéthat take a certain course is
thus not legally pertinent. The Supreme Court likely would (at renst)
silenfo consider and be moved by the doctrinal approach this Article e
plains and defends.

This Article proposes a second doctriridllange that the Supreme
Court may be more willing to considepenly: a heightened standard for
ripeness in preemption casesich that preemption challenges to statei+eg
lations absent a high likelihood of netarm implementation that would
heavily buden the plaintiffswould be deemed not yet ripe for federalijud
cial review® A heightened ripeness requirement of this sort would exot r
quire the Supreme Court to openly disavow its congressintait
balanceehgainstfederalism approach to federalepmption; instead the
Court could build on a line of established precedent in which federalism is
one of the rationales that the federal courts (and the Supreme Court itself)
have used to justify &wait-andsed approach in cases involving ¢ha
lenges to atate regulation or law or decision.

Such a heightened ripeness requirement would facNitatel aguably
be necessary fbrmeaningful application of the balancing test | propose.
Without the time afforded by a heightened ripeness requirerentourts
might be unable to assess the weight of democratic suppornforfaderal
standard outside the state that first adopts such a standard. Tenavait
see approach reflected in a heightened ripeness requirement also fwould a
ford thefederalExecutive andCongress more time to assess and take a
count of the weight of democratic support at the state levaidofederal
alterratives. Thusthe case for a heightened ripeness requirement does not
wholly depend on judicial acceptance (explicit or implicit)ao€hange in
federal preemption doctrine.

Although the prescriptions in i Article are largely directed toward
litigants and the courtsacceptance of the importance of the democratic
weight of support fomonfederalstandards also has implications foe th
drafting of future federal legislation. As | argulee structure of the federal
Clean Air Act particularly its provisions allowing for both a general federal
standard for cars and a Califorraliernative standard that other states can
adopt has faditated a remarkably rapid and vivid demonstration of the
level of democratic support for the integration of global warming concerns
into the regulation of fuel economy. If we want Congress to receivéocand
respond to information regarding democratic ot at the state level for
nonfederaktandardsthe Clean Air Act approach of expressljowing one
state variant that other states can adopt wholesale has ppeat.a There

20 As far as | have been able to disgéte question of ripeness in preemption cases has received no
mearingful attention from legal academics or other commentattespite the fact that ripeness is-fr
quently an issue raised in federal preemption cases.
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are problems in generalizing from the Clean Air Act mpHet its ability b
facilitate state coordination justifies tackling those obstacles.

Part Il provides a brief primer on preemptiavith particular #&ention
to the problems of the current federalib@msed presumption againstepr
emption. Part Il develops the normativgament in favor of a balaing
test that takes account of the weight of democratic supelatborates on
the content of such a testnd then considers some plausible cofijas to
the test. Part IV introduces the problem of state coordination amugti
Part V develops the argument for a heightened ripeness requiremeet in pr
emption cases. FinallyPart VI argues for the extension to other statutory
contexts of the Clean Air Act model facilitating state coordination.

II. THE PRESUMPTIONAGAINST PREEMPTION

The federal preemption cases make clear that federal law can preempt
state law even when no specific words in a federal statute dictategareem
tion. Indeed preemption can be based on a federal agency regulation
even the federal governméhtpresencen a courtperceived andcourt
defined Gield.3* In other wordsin federal preemption caseéise courts
have strayed as far as they could from applying the sort of plain statement
rule they have adopted in other cases involving federalism and state sove
eignty? A plain statement rule for preemption would require that fd¢ fe
eral law to preempt state lawCongress muskay so expressly and
unambiguously A plain statement rule would mean the end of implied
field preemption altogetheand would at leagestrict the scope of obstacle
or conflict peemption to cases of actyahajor conflicts where the courts
might be compelled to act even in the absence of a plain statement.

In adopting this fluigl unconstrained approach to federal preemption
the courtsarguably have arrogated excessive power to themselves- Co
versely they might simply be fulfilling their responsibility to address the
many situations where legislators or regulators cannot reasondisipate
a conflict between federal and state goweent objective$ Commena-
tors split on this question hun any casgthere is no evidence the courts
are prepared to cabin their ability to find preemption.

2 Fora powerful argument against field preempteee Caleb Nelse®reemption, 86 VA. L. REV.
225 (2®0).

2 Most notably in determining whether Congress intended to abrogate state sovereign immunity
against sujtthe Supreme Court has insisted on plain statements of infentSeminole Tribe v. Fie
ida, 517 US. 44, 55 (1996)(On order to determine kether Congress has abrogated the Shatmse-
eign immunity we ask . . . whether Congress Kasequivocally expresse[d] its intent to abrogate the
immunity OQquoting Green v. Mansou474 U.S. 6468 (1985))).

3 See Gasawaysupra note 12, at 30 QI]t is impossible for Congress to anticipate in advance or
nullify afterward all the many state laws deserving of federal preemption, and][a divided federal
legislature cannot possibly negatdterthefact, all of the intrusions one expects from fifty quasi
independent and potentially hostile sovereigns.

514



102:507 (2008 Democratizing the Law of Federal Preemption

In deciding preemption caseahe federal courts sometimes recite that
they apply a presumptioagainst preemption. It is possible to read the
cases aacknowledginghis presumption in all instancdsut the best rek
ing of the case law is that the presumption only has bite (if it ever does) in
arenas ofdraditionaDstate law or regulatiofi. It also appears that theepr
sumption is wholly inapplicableand indeed there may be an opposie pr
sumption in favor of federal preemptioim arenas of supposed tradnal
federal exalsivity, notably foreign affairs and maritime regulatfn.

The presumpbn against preemption is thus really a presumption
against preemption of state regulation in traditional state arenas. S® unde
stood the presumption is problematic on several grounds. For thee
category of traditional arenas of state regulatiomisubject to manipat
tion that almost any state law or regulation could be characterized as falling
or not falling within a traditional arena. Secomal the (limited) extenthat
there is a coherent category of traditional arenas of state reguthedBu-
preme Court itself has not consistently protected those arenas fderalfe
intrusions even when the rationales for such intrusions were very thin.
Third, the idea that the states enjoy a presumption against preemption only
in traditional arenas sugggs a highly static and highly constrained role for
state governance and thusguably devalues the role of the states within
American democracy.

Commentators and courts have argued that the category of traditional
arenas of state regulation is subjexteixtensive manipulation; this arg
ment was formulated perhaps most powerfully by the United States S
preme Court irGarcia v. San Antonio Metropolitan Transit Authority.® As
Justice Blackmunwriting for the Court explained in rejecting a Tenth
Amendmen jurisprudential test that turned in part on whether the federal
law intruded upor@raditionaOstate governmental functiorisis Qlifficult,
if not impossible to identify an organizing princip@that places some
cases in the traditional state fumets group and others in thertraditional
state functions grouf.

The California greenhouse gas emissions controversy illustrates well
the indeterminacy of traditiehased categorization. On one levelgub-
tion of greenhouse gas emissions can be canakped as a matter of fo

% The Supreme CourtOs decisionBirckman Co. v. Plaintiffs’ Legal Committee, 531 U.S. 341
(2001), strongly suggests that only regulation in a Ofield the statestraditionally occupied® will
Owarrant a presumption against finding federaleprption of a staaw cause of action.@i. at 347
(citations omitted

% See United States v. Locke529 U.S. 89 90891 (2000) (stating that there is no presumption
aganst preemptionand suggesting there is a presumption in favor of preemptidghe arena of mar
time regulation); Crosby v. N@tTrade Council 530 US 363374 n.8 (2000) (acknowledging but
Qeav[ing] for another da9the question of presumptions for against preemption in the arena of state
laws implicating foreign affairs).

% 469 U.S. 528 (1985).

" 1d. at 539.
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eign affairs because it implicates what is ultimately a global problem that
many nations have addressed in international acébritscan also be ao
ceptualized as regulation of interstate commesriece the focus of the
reguldionN cars and trucks is certainly a subject pand affectsinterstate
commerce® But the goals of Californ@ emissions regulations are tapr

tect the health and safety of the citizens of California and to safeguard the
crops and landscape of the statmd in that sense the regulation falls
squarely within the traditional domain of the state as the holder of the police
power, as the protector of public health and saféty.

So, too, the controversy at issue Beier v. American Honda Motor
Co.*' highlights the malleability of a traditional state functions category. In
that caseHonda challenged state common law doctrines that could make
the absence of air bags a factor in the imposition of civil liability forineg|
gence. Honda argued that thesence ofa federal regulatory requirement
that cars be equipped with airbags preempted the commanatzivthe
Court agreed Geier plausibly could be understood as primarily involving
the regulation of an important item in interstate commesae not a ta-
ditional state concern. Conversethie case can be seen as primanily i
volving a mechnism for corrective justice under the tort systéypically a
state law cocern or consume®health and safetyagain traditionally a
state concerf.

Garcia was not theonly case where the Court abandoned traditional
state functions as a workable basis for deciding cases. After disavowing the
traditional state function category as hopelessly indeterminate in the Tenth
Amendment contextthe Supreme Court embraced thatior again in its
Commerce Clause cases. United States v. Lopez** and United States v.
Morrison,® the Court appeared to craft a Commerce Clause test rihat e
tailed a higher barrier to deral jurisdiction in traditional arenas of state

2 For an argument that foreign affairs preemption should not apply to state greenhousesgas emi
sions regulationsee NoteForeign Affairs Preemption and State Regulation of Greenhouse Gas Emis-
sions, 119HARV. L. REV. 1877 (2006).

2 Indeed because cars and trucks can and do cross state hahdgralso can be conceived of as
instrumentalities of interstate commerce.

% See, e.g., Robin Qaig, Will Separation of Powers Challenges “Take Care” of Environmental
Citizen Suits? Article II, Injury-in-Fact, Private “Enforcers,” and Lessons from Qui Tam Litigation,
72U. CoLo. L. Rev. 93 121 n.136 (2001) (discussing recognition of steges as dlders of the police
power andZ strong . . . tradition aftates being the primary caretakers of Americ@hsalth safety and
welfared).

81 529 U.S. 861 (2000).

32 Id. at 874 (The basic questigithen is whether a commetaw (o airbagaction like tie one le-
fore us actually conflicts with FMVSS 208. We hold that it ddes.

% The problem of different potential understandings of state authority is noted in Gasaway
note 12 at 35 which states that Ofapbvious difficulty with this presumptiofagainst preemption in
areas of &ditional state authority] is that its application can depend on how the inquiry is famed.

34 514 U.S. 549 (1995).

35 529 U.S. 598 (2000).
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concern such as gminal law®* On this basisat least in partthe Court

held that Congress lacked the power to regulate gun possession near schools
(Lopez)® or batery against women\orrison).*® However just a few years

later, the Court abandonedlbeit implicitly, the effort to reinvigorate the
traditional state arenas categowhen it held that Congress had the attho

ity to criminalize the growing of marijuana solely for personal comsum

tion, without even mentioning that it had twice recently recognized criminal
law as a trattional state arend.

Even if the traditional state arenas category were coherent and had
been consistently embraced by the Coitinvould be normatively unattca
tive. If states are to remain vibrant parts of our democthey need to be
actve in both traditional andortraditional spheres: indegthe oftcited,
widely embraceddaboratories of democra@metaphor suggests that states
should be in the avamfarde of finding solutions to new problems amd a
dressing new issué%. Limiting a presumption against preemption to tirad
tional arenas of state concern is inconsistent with this conception of the
states as central to changing paradigms and practices in govethakme.
to the extent the presumption is supposed to reflect likely congnesin-
tent it is hard to square a limitation to traditional arenas with the cengre
sional rhetoric that emphasizes the state governments as cooperating
partners with the federal government.

Of course the presumption against preempti@ven if it wereex-
tended to all areas of regulatjostill would not distinguish betweemon-
federalstandards adopted by one state and those adopted by manyostates
between rules adopted by a statieh a half of a million people anthose
adopted by statesollectively accounting for half the population of the
country. State sovereignty is a federal constitutional ydluenot the only

36 See Morrison, 529 U.S. at 6130Gendermotivated crimes of violence are nit any sense of the
phrase economic activityQ); Lopez, 514 U.S. at 561(Bection 922(q) is a criminal statute that by its
terms has nothing to do withiommercé&or any sort of economic enterprismwever broadly one might
define those term®).

87 Lopez, 514 U.S. at 551.

3 Morrison, 529 U.S. at 608D2.

39 See Gonzales v. Raich545 U.S. 1 (2005)see also George D. BrownCounterrevolution?—
National Criminal Law After Raich 66 OHIO ST. L.J. 947, 949 (2005) (Noticeably absent from Justice
Steven®majority opinion were any references to federalism in generato such specific staples of
New Federalism rhetoric as state sovereigapheres of state authoritthe special status of criminal
law enforcement as a state functian the need to confinthe national government in order to assure
some form of balancé.

40 See David A. Dana State Brownfields Programs as Laboratories of Democracy?, 14 N.Y.U.
ENvVTL. L.J.86, 97D100 (2005) (discussinttpe laboratories of democracy concept and thesis).

L See Garcia v. San Antonio Metro. Transit Autd69 U.S. 528543 (1985) Qfhe most obvious
defect of a historical approach . . . is that it prevents a court from accommodating changes in the histor
cal functions of the State3; id. at 544 n.9 @ndeed the Graditionalnature of a particular governmental
function can be a matter of historical nearsightedness; @dajtevidently GraditionaDfunction is d-
ten yesterda$ suspect innovatiod.
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federal constitutional valyeand not the only reason state enactments and
adoptions warrant solicitude under federal law. | nom tio another ra

son for such solicitudé that state governments are conduits &d reflect

the prefeences and values,dVethe People.

[Il. A NEw BALANCING TEST FORFEDERAL PREEMPTION

This Part begins with normative arguments floe federal courts to
trea the outputs of state legislatures and agencies as measures @f demo
ratic preferences and to respect such preferences within our federalueonstit
tional tradition. The Part then assuntieatthe reader has not jumped ship
as it were and describes a baleing test that flows from acceptance of the
normative arguments. FinaJlghe Part considers how the balancing test
implicates questions of coordination and timing among political actors
across different states.

A. The Normative Case, Take One: Why Democratic Preferences
Expressed Through State Institutions Should
Matter for Federal Law and Policy

The argument for federal law to treat the outputstafelegislatures
and agencies with solicitudand to weigh that solicitude in prapion to
the populationsize number of states at issuer both flows from two
propositions about our federal constitutional values. The first pri@oss
that majoritarian preferences and valuespressed via elected represent
tives are a foundational part [§fbut not thesole component &f our de-
mocracy. The second proposition is that the laws that states enact and the
rules state agencies promulgate are a measure of majoritarian preferences
within the states.

It might seem obvious that majoritarian preferences and vahatsr
a great deal in our federal constitutional traditibat there are at least two
important although unpersuasiva@arguments against treating such prefe
ences as central to our tradition. The first argument is that aional
government is a fastation of quassovereignsand hence what rtars is
the assent or dissent of the states and not what a majority of Americans
think. The second argument is that our founding tradition was neaer m
joritarian or liberal but rather civic republicaand inthe civicrepublican
tradition policy should flow not from a majority head count but rather from
reasoned deliberation over the public g&odDeliberation by defintion,
cannot be done by voters in the voting boathby elected represetives
who simply follow popular opiniorf?

42 0n civic republicanism generallsee Frank MichelmanLaw’s Republic, 97 YALE L.J. 1493
(1988) andCass R. SunsteiBeyond the Republican Revival, 97 YALE L.J.1539 (1988).

4 Arguably there is a third argumert (public choic®argumentwhich is that majorities do not
determine political outcomebut rather interest groups doften wielding influence out of proportion to
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Certainly some of our constitutional structures seem to reflect federal
or civic-republican rather than majoritariartonceptions of our demaracy.

Most notably the small size of the Senatbe formula of two seaators for

each stateand the long terms for senators suggest a federal tradition or a
deliberative traditionor some combination of the two. The Electoral-Co
lege initially may have had some justification in deliberative valaed it
certainly reflects federalalues because the state delegations and not the
popular majority have thpower to choose the Presideurther the fa-

mula for state delegations does not fully track the population of eactt*state.
These aspects of our constitutional tradition regehdve led one noted
constitutional scholar to bemoa&@®ur Undemocratic ConstitionOand to

call for a new constitutional conventiéh.

However there is no reason th#te federal and civiaepublican a-
pects of our constitutional tradition cannot coemgth the majoritarian a-
pects?® Our constitutionally created institutions reflect the importance of
majoritarian preferences mediated through representative institutions. We
do have a Senatbut we also have a House elected on the basis of gopul
tion and elected frequently enough to be attentive to majority opinion.
Moreover the Electoral College composition reflects the populations of the
states to a large degresnd the Housea popularly elected bogdyesolves
the selection of the Presidency whbare is a deadlock.

Moreover our history since the Founding has only strengthened the
majoritarian understanding of our constitutional regime. The Supreme
Cour® (bne man one vot®jurisprudence under the Fourteenth Amten
ment whatever its clumsinessdoes credit the value of each citizen having
his or her preferences registered through representative stryctncethe
majority expression of such individual preferences enjoys presumptive legal

the size of their membershipnd hence what Congress or the other branches of government do cannot
be taken as an expression of majority sentiment but rather as the result st orteup influence. This
argument proves too much: If the output of government institutions is assumed to be the result of an i
terest group competition that does not reflect majoritarian preferences and hence those outputs are to be
deemed illegitimatethen nothing Congress enacts or an agency promulgates deserves respett: Itis i
possible to imagine courts openly proceeding on that assumption; and indeed the legitimacy of the
courts themselves is undercut by the public choice argyrmermuch as judial appointments and
support are themselves a product of the political process. For a brilliant development of thisepoint
Einer R. ElhaugeDoes Interest Group Theory Justify More Intrusive Judicial Review?, 101 YALE L.J.
31 (1991).

* See U.S.CONST. art. I, o 1, cl. 2

5 See SANFORD LEVINSON, OUR UNDEMOCRATIC CONSTITUTION 9 (2006) Q@f | am correct that the
Constitution is both insufficiently democratio a country that professes to believe in democraey
significantly dysfunctionalin teems of the quality of government that we receihen it follows that we
should no longer express our blind devotion to it. . . . [Y]ou should join me in supporting the call for a
new constitutional convention . Q..

“ Fora compelling account of hotle diverse aspects of our tradition can be combined iifiadin
conceptionsee James E. Flemin§pcuring Deliberative Autonomy, 48 STAN. L. REV. 1 (1995).

7 See U.S.CONST. art. Il, 1 1, cl. 2;id. amend. XII.
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legitimacy® Our courts recognize thads Justice Brer explainedqud-

ing the eminent historian Gordon Wqd@ fundamental princip@of O®e

the Peopl®Qvho established the Constitution was that the American go
ernment would bébasically democrat@and that therefor@here must . . .

be a method forransforming the will of the majority into effective @go
ernmentd® And within the legal academy and (even more so) popular cu
ture, majoritarian preferences expressed though elected representatives
generally are regarded as a central part of what our damyomean$® As
Michael Moore has notedlemocracy is about not just majoritarianjdmt

Qt]he right of the majority to ruldis Qhe hallmark of democrady:

Majoritarian preferences thus are very important in our democratic tr
dition, but are they imprtant regardless of the level of government at which
they are expressed? For federal law purposesa matter of our fieral
constitutional or quastonstitutional valugsshould all such preferences
matter or only those expressed through the repreasantastitutions of the
federal government?

If the source of legitimacy of the political outputs of Congress and of
the states were entirely distinehen arguably it would be irrelevant what
state legislatures enacted with respect to a particular festaredard. |If
that were trugthen the only question in a federal preemption case would be
whether Congress intended to preestptelaw. Even if the answer to that
guestion was highly uncertaithe courts trying to reach a conclusion on
preemption caold not properly look to what the states had done.

In our constitutional traditiarhowever state representative instibns
and federal representative institutions do share a common basis 6f legit
macy. As Madison emphasizétie ultimate source of cdrity for the lg-
islatures of both federal and state governments is We the People.
According to Madiso@® accountWe the People is the source of state p
litical, as well as federal politicalegitimacy, and the state political instit
tionsN in particula legislatureBl are a means of ensuring the enduring

8 | do not mean to endorse the viewtthaly the preferences of individuals as individuals matter or
should matter in American democracy. As Pam Karlan arghasCatomisti®conception of denm
racy does not capture all the values we might want to foster under the ru@itemudcracyObut, as she
also notesthe atomistic conception dominates the Supreme Gojurtisprudence See Pamela S. Ka
lan, Politics by Other Means, 85VA. L. REV. 1697 1716 (1999) (explaining that the Supreme Court has
beenGesolutely individualisti®in its coneption of democracy in the context of voting rightsleha
lenges).

49 See Vieth v. Jubelirer 541 U.S. 267356 (2004) (BreyerJ, dissenting) (CitingGORDON S.
WOooD, THE CREATION OF THEAMERICAN REPUBLIC, 177601787, at 595 (1969)).

0 Most recently Larry Kramer has powerfully argued that popular sovereignty is central to our
constitutional traditionas opposed to being something within our democracy that should be juxtaposed
against a cowimplementedConstitution that acts to constrain popular democraye LARRY D.
KRAMER, THE PEOPLETHEMSELVES POPULAR CONSTITUTIONALISM AND JUDICIAL REVIEW (2004).

51 Michael S. MooreFour Reflections on Law and Morality, 48\WM. & MARY L. REV. 1523 1539
(2007).
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primacy of We the People. Thudadison emphasized that every state has
at least one popularly elected legislative hodse.

American democragyencompassing the state governments and the
federal governmen Qlepend[s] on the sentiments and sanction of their
common constituent®?® As Madison explained

Notwithstanding the different modes in which they are appojnted must
consider both [the state government and the federal government] amsubsta
tially dependent on the great body of the citizens of the United States. . . . The
federal and State governments are in fact but different agents and trustees of
the people constituted with different powerand designed for different pu
poses. . . . [Te ultimae authority wherever the derivative may be foyme-

sides in the people alone . 3. .

The United States Constitution highlights the connections between the
state legislatures and the federal government. State legisftages all
popularly elected irsome measulehelp determine the shape of corgyre
sional districts and hence are critical to the most popularly accountable
branch of Congress. State legislatures also determine the qualifications for
membership of electors in the Electoral Coll&geAnd perhaps mostmi-
portantly, an amendment to the Constitution carrdtified only by the pb&
ity in a supermajority of the stateacting through state legislatures or state
Conventions® In the engda majority at the state legislative level erdies
We thePeople on the most important question in a constitutionabliepu
whether to change the Constitution itsglf.

One passage in Federalist Number 84 expresses particularly well the
original (and enduring) role of the state governments as expressions of We
the People:

52 See THE FEDERALIST NO. 39, at 182 (James Madison)dfence Ball ed.2003) (According to
the constitution of every State in the Uni@ome or other of the officers of government are appointed
indirectly only by the peopl€).

53 THE FEDERALISTNO. 46 (James Madisopupra note52, at 229.

54 Jd.; see KRAMER, supra note 50 at 87 (citing this passage with alterations as an indicatidhe
essentially popular opolitical, rather than judicialunderstanding of the Constitution during this p
riod).

%5 U.s.ConsT. art. II, @ 1, cl. 2. Until the passage of the Seventeenth Amendrmsgxte legistures
also selected members of the United States Ser@tart. |, @ 3 cl. 1, amended by id. amend. XVI| &

1.

%6 Seeid. art. V (requiring that threfourths of the states ratify proposed amendment before it can
be adopted).

57 Id. Madison also emphasized this pointthe context of explaining the dual federal aatiamal
character of the Constitutioriee THE FEDERALIST NO. 39 (James Madisonjupra note52, at 187 Qn
requiring more than a majoritand particularlyin computing the proportion b§tazes, not bycitizens,
[the Constitution] departs frothe national, and advances toward tfieleral character: In nedering the
concurrence of lesthan the whole number of States sufficiéribses again thgderal, and partakes of
thenational charactef).
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It is equally evident that the same sources of information would be open to the
people in relation to the conduct of their representatives in the geneval go
ernment . . . . The executive and legislative bodies of each state will be so
many catinels over the persons employed in every department of the national
administration; and as it will be in their power to adopt and pursue a regular
and effectual system of intelligencey can never be at a loss to know the
behavior of those who repregeheir constituents in the national councéad

they can readily communicate the same knowledge to the p&ople.

The statelegislaturesin other wordsform a connection between We
the People and the federal governmanineans for We the People to s
the fidelity of the federal government. It would seem to follow that the
converse is true: the federal government should look to the output of the
state legislatures to help ensure that what the federal government does is
consistent with the preferems and values of We the People.

There are some indications in United States Supreme Court precedent
that the Court accepts the actions of state legislatures as reflections of the
popular will or We the People. Most notaptiile Supreme Cou® Eighth
Amendment cruelandunusualpunishment jurisprudence is one context in
which the Supreme Court has explicitly looked to the legislatures in the
state§l and in particular the majority or consensus choices of suchdegisl
tures\ as objective evidence of national jority preferences or Vaes. In
Atkins v. Virginia, the Court held executions of the mentally retarded u
constitutional in part because thirty states had banned the praatide
hence there was objective evider@bat a national consensus has deve
opeddagainst the practic®. The Court similarly grounded its rejection of a
constitutional challenge to the execution of minorsPémry v. Lynaugh®
and its later acceptance of such a challeng@jrer v Simmons® in part on
the fact that the number of statéhat banned the practice hadreased
over time® Indeed as Tonya Jacobi has emphasjzeoth GzonsevativeO

%8 THE FEDERALISTNO. 84 (Alexander Hamilton)upra note52, at 422.

%9 536 U.S. 304316 (2002).

80 See Peny v. Lynaugh 492 U.S. 302334 (1989) Qn our view, the two state statutes prohibiting
execution of the mentally retardegven when added to the 14 States that have rejected capitdi-punis
ment completelydo not provide sufficient evidence at presdra aational consensi@.

&1 See Roper v. Simmons543 U.S. 551564 (2005) (The evidence of national consensus against
the death penalty for juveniles is simjland in some respects paraltel the evidencdrkins held suff-
cient to demonstrate a maal caonsensus against the death penalty for the mentally retarded. . . . []]n
this case30 States prohibit the juvenile death penatymprising 12 that have rejected the death pe
alty altogether and 18 that maintain it bloy express provision or jirdal interpretationexclude jue-
niles from its reacky).

82 See id. at 566 @N]o State that previously prohibited capital punishment for juveniles has rei
stated it. This factcoupled with the trend toward abolition of the juvenile death peraityes special
force . . . Q). For other examples of the Supreme O8urtliance on the actions of the state letjises
seeFord v. Wainwright, 477U.S. 399 408 (1986) which struckdown capital punishment of thesane
where no other jurisdiction pmitted this practiceEnmund v. Florida, 458 U.S. 782792 (1982) which
struckdown the death peltg for certain crimes of aiding and abetting felanyrder where only eight
jurisdictions authorized such punishme@ker v. Georgia, 433 U.S. 58459506 (1977) where a pl-
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andQiberalOJustices have embraced the view that the number of states that
have adopted or rejected a practice should inform assessmeslvfg
national values even when they have disagreed on how the constitutional
challenge at issue should be deciéfed.

One might argue that the Eighth Amendment precedents arevamnel
because in them the Court is seeking to discern whairigsuafOas the
constitutional text directs the Court to do. But the precedents do not look to
state legislative action or inaction simply as evidence of usualbesalso
as evidence of a national consensus. A better argument fardlerance
of thosepreceénts is that even if they suggest that the Court appreciates
state legislative outputs as expressions of national naerefes when it
comes to interpreting congressional legislatialihthat should matter to the
Court is the intent of Congress. To stte point aother way the entire
preceding argument for the solicitude for state pezfees may be a worthy
argument for Congress or the Executive to considet the structural role
of courts in our Constitution confines thBinat least in statutory iatprea-
tion cases such as preemptibto trying to discern the intent of Congress
and nothing more. This argumeitowever loses persuasive force once
one takes account of the epistemological truth @angressional inte@t
cannot be directly discerngdo courts must and will take account of what
they believe Congress should have weighed or considered in enacting fe
eral laws.

B.  The Normative Case, Take Two: Why Courts Legitimately Can Take
Account of Preferences Expressed Through State Representative
Institutions in Interpreting Federal Statutes

The literature regarding the normative underpinnings of statutory i
terpretation is enormous but reduces to two main cBmps
intentionalists/originalists andnonintentionalists.  In the intentioha
ist/originalist @nception of the courtsthe courts should act as faithful
agents of Congress in interpreting statutes no matter the extdraahb-
guity in the statutes. Howevyehere is a debate within this school as to the
appropriate dominance of textual souroeseclaiming the intent or original
meaning of the statufé. In the nonintentionalist conception of the courts
the courts should be more active participants in giving meaning to statutes
over time. From this vantagheavy reliance on the rhetoric oftént D-

rality struckdown the éath penalty for the rape of adult woman where only one jurisdiction autho
ized such punishment.

83 See Tonja JacobiThe Subtle Unraveling of Federalism: The Illogic of Using State Legislation as
Evidence of an Evolving National Consensus, 84 N.C. L. REV. 1089 109@®91 (2006) (T]he Supreme
Court Justices intensely disagree over how state legislation should be used to establish an evolving n
tional consensysut all maintain an uncritical acceptance offlaeved practice itself).

% Fora thoughtful summary of the different forms of intentionalism/originalism in statutory inte
pretation see Jane S. Schagtéfetademocracy: The Changing Structure of Legitimacy in Statutory In-
terpretation, 108 HARV. L. REV. 593 594E06 (1995).
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nores the inherent ambiguity in statutes and also the propriecgessity
and inevitability ofthe courts importing their own values into statutony i
terpretatior?> Under either the intentionalist/originalist monintentionalist
approachit is normatively defensible for courts to consider the weight of
democratic support in the staiasdecidingfederal preemption challenges.

1. The Intentionalist/Originalist Approach.—Legislative intent is at
once a concept that commentators readigyniiis asa fiction\ how, after
all, can hundreds of legislators have a slag knowable intentioN and
one that commentators and especially courts cannot avoid taking seriously
because our legal culture and Constitution appear to legitimize the courts in
large parton the grounds that they are faithful to legislative intent. When
the courts speak of legislative intethey typically speak of the intent of
the enacting Congressist as one would speak of the intent of the author as
the intent of the person who aatly wrote the book. Howevgthere are
plausible arguments for looking to the intent of the Congress sitting at the
time when the statute is being irgested rather than limiting judicial ao-
sideration to the intent of the enimgy Congress. For orthing, the intent
of the enacting Congress may be less knowdlbleless capable of accurate
estimationN than the intent of the current Congress; and if a &uahoice
is between being forced to qmeed without any congressional intent as
guidanceandusing the intent of the sitting Congress as guidaitde more
in keeping with the conception dffie court asa faithful agent of Congress
for the court to pick the latter approach. In addititrere is remarkable
continuity in the membership of Congresscumbents tend to staynd
shifts in dominant philosophydthough possibledo not generally happen
every election cycle or even within several election cy€leslembers of
Congress presumably urdeand that there is relative continuity in the
composiion and ideology of Congress over at least the-texan. Given
that presumed understandjngnembers of the enacting Congress would
probably prefer resolution of the statutory ambiguities in accord with the
observable preferences of therremt Congressat the time of thepos-
tenactment lawsuito resolution of the ambiguities on the basis of judyes
preferences and idiosyncratic normative commitm&nfBo state the point

5 william Eskridge has been among the most powerful explicators of versions of this approach.
See WILLIAM N. ESKRIDGE, JR., DYNAMIC STATUTORY INTERPRETATION(1994); William N. Eskridge
Jr., Dynamic Statutory Interpretation, 135U. PA. L. REV. 1479 (1987). For an effort to bridge the gap
between these approaches to statutory interpretasie@ Cass R. Sunsteiinterpreting Statutes in the
Regulatory State, 103HARV. L. REV. 405, 412613 (1989).

% See, e.g., Daniel R. Ortiz Got Theory?, 153U. PA. L. REV. 459 477 (2004) (discussintne im-
plications for democratic theory @high rates of incumbent reelectidandQleclining competitiveness
of congressional distriofs

57 See Einer Elhauge Preference-Estimating Statutory Default Rules, 102 COLUM. L. REv. 2027
2084 (2002)GW]here there is ambiguity in statutory meanitige enacting governmetpreferences
would overall be maximized by a general default rule that dynamically tracks the enactable preferences
of the current gowament . . .O(emphasis omitted)).
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more preciselyCongress in time Wwould want a court in time Zaced with
genuineambiguity as to congssional intent in timel, to estimate what
Congress in tim@ would decide regarding the statéite.

If one accepts this general argument tih@courts in the absence of
guidance as to the enacting Congésstent should estimatevhat the co-
rent Congress would intenthen it seems to follow that the courts should
consider what state legislatures and agencies have done after the enactment
of the federal law when they decide questions of federal preemption. This
is so because theurrent Congress would consider such informationipert
nent to the issue of preemption. More specificalhe current Congress
would be less likely to specify preemptionpibsenactment developments
showed strong democratic support in the statesmdofederalalternatives.
Following the logic that the enacting Congress would waatourts to e-
timate what the current Congress would deciderefore leads to this ao
clusion: the enacting Congress would intend ttiet courts weigh the
presence of sbng support fononfederalalternatives in the states as a-fa
tor favoring the gjection of federal preemption claims.

There are several reasons that the current Congress would be less likely
to favor preemption iposenactment developments showed strdegha-
ratic support in the states foonfederaklternatives. Members of @gress
represent particular districtsome encompassing whole statasd the
more states that line up in favof a nonfederaklternative the more mm-
bers of Congress are thesho hail from such states. Such members kre u
timately accountable to their constituents and presumably respect their
desires and preferenc&s More broadly without denying the reality ohi
terest groups and sederving politics members of Congresdsa can be
presumed to care about what the people of the nation value as a whole b
cause they understand their charge to be not only parochial butalso n
tional. And even if that were not truthe political parties for their own
welfare must attend to apon across the countnand members of G
gress must acknowledge the desires of party leadership.

One might argue that members of the current Congress would opt
against preemption if they openly had to trump the preferences of tieir co
stituents as expssed in state legislation and regulatibat that they would
opt for preemption if they could do so covertly and hence without political

%8 Courts cannot assumand do not assumehat Congress can always overcome inertia and other
obstacles to expressing collective intent through concrete legislative action. If that were the assumption
courts couldalways abstain from hearing any preemption challengits the knowledge that Congress
could then specify exactly what it wanted to preempt, c@urts could as readily always find prgem
tion, with the knowledge that Congress could then specify exadtit i did not want to preemptSee
id. at 2105(suggesting that Congress would understand the power of institutional inertia andrihence i
tend for courts to approximate Congi@sisitent rather than wait for postenactment congressional action
in those cass where it would be likely that institutional inertia would prevengoessional action).

89 ¢f Tank Truck Rentaldnc. v. Comn®, 356 U.S. 3035 (1958) (holding that the Couill not
presume that the Congre@m legislating intended to subvefdhe declared policy of a Staje
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costs. Viewed from this perspectiane might argue that the currentrzo

gress would intend the courts to opt forgrretion because Congress is not
held accountable for judicial decisions. Even if one accepts this somewhat
cynical account of congressional motivatipnae can argue that the courts
shoulddecide on the basis of what the current Congress would choese u
der canditions of political accountability and transparency; the foundational
reason that Congress is charged with enacting laws and that the courts are
charged with acting as agents of Congress is ultimately that Congress is p
litically accountable to Wehe People.

2. The Nonintentionalist Approach.—Despite the continual invee
tion of congressional intent e courts as the basis for statutory intexpr
tation, the courts sometimes see statutory interpretation as a question of
which values the courts shouldly upon in filing the many statutory gaps.
For exampleunder the rule of lenitythe courts construe ambiguous gtat
tory language in favor of the less severe prohibition or punishthantis
consistent with the statutory language. This canon oftaat®n seems
based on a fairness value regarding notice and the constitutional values that
support a presumption of innocence and protections of criminal defendants
against government overreachifigThe rule of leity does not purport to
be about disceing congressional intent. Similaylynder theChevron de-
erence doctrinethe courts defer to agency interpretations of ambiguous
statutes because agencies are perceived to be more politically accountable
thanthe courts;the courts defer not because adngressional intent bueb
cause of a constitutional value that politicat@urtability is important?
The Cour8 invocation of federalism and state sovereignty in statutery i
terpretation also seems more related to canigtital values than to ¢
gressional ntent’?

From thenonintentionalisiperspectivethe relevant question inderal
preemption challenges is what background values the courts should rely
upon to fill gaps and address contradictions in statutes. If daguf so-

0 See Bifulco v. United States447 U.S. 381387 (1980) (This policy of lenity means that the
Court will not interpret a federal criminal statuteasoto increase the penalty that it places on ar ind
vidual when suls aninterpretation can be based on no more than a guess as to what Congress @tended.
(citations andnternal quotation marks omitted)).

™ See Chevron U.S.A. Inc. v. Natural Res. Def. Counbik., 467 U.S. 837865 (1984) (While
agencies are not diy accountable to the peoplkiae Chief Executive jsand it is entirely appropriate
for this political branch of the Government to make . . . policy choice<); Randolph J. MayDefin-
ing Deference Down: Independent Agencies and Chevron Deference, 58 ADMIN. L. REV. 429 432
(2006) (explaining that Chevron deference to executive branch agencies is grGumiabedily (but not
exclusively) in notions of political accountabildy

2 Courts can and do conflate background constitutional values agdessional intent by inking
the interpretive principle that a court will presume Congress intended to legislate in a mannar-that ho
ors those constitutional valueSee, e.g., Solid Waste Agencyf N. Cook Countw. U.S. Army Corps
of Engls, 531 U.S. 59, 172673 (2001) foting that this interpretive principl&tems from our prude
tial desire not to needlessly reach constitutional issues and our assumption that Congress daes not cas
ally authorize admirstrative agencies to interpret a statute to phsHitnit of congressional authorify

526



102:507 (2008 Democratizing the Law of Federal Preemption

licitude for democatic preferences expressed through represeatstate
institutions is a constitutional valugrounded in the recognition that both
state and federal governments express popular preferences and trednes
it is entirely appropriate fahe courts to dok to that constittional value to
address preemption questions where the statutory tewrtbigyaous. Thus
thefederal courts should consider thesenactment adoption afonfederal
standards in many states as a reason to conclude thaténal fetadard is

a regulatory floor rather than a cap.

C. The Balancing Test, in Theory and Practice

As explainedthe fact that many states have adoptadrfederalstan-
dard viewed in isolationsupports the inference of an absence of caagre
sional intent to preept. In that senseone would not need to knce the
certainty as to congressional intent to preempt against the weight oEdemo
ratic support fononfederalalternatives because the first variable would a
ready reflect the second. Howeyers discussedconsideration of the
weight of democratic support also can be supportechanntent, badk-
ground value grounds. In additicthere are many other sorts of ioations
of congressional intent that the courts traditionally have taken as the main
evidence ofcongressional intent in implied preemption cases: the statutory
languagelegislative historyand most notably whether the state regulations
pose an obstacle to the stated or implied objectives of teedlestatutesas
perceived by the court. For gmreasonghe most helpful way to conpe
tualize the test | propose ftine courts is as a balancing test in which the
certainty of congressional intent to preeMpgkcluding the weight of @-
mocratic support fomonfederal alternatives in the statiiss baknced
against the weight of support foonfederahlternatives in the states.

One important question is what sort of state actions should count in
calculating the weight of democratic support famfederalalternatives in
the states. It seems straightfard that there is more democratic support in
the case of aonfederalktandard that has been legislatively adopted by five
large populou$ states than by one small state. But there are manp-pote
tially difficult questions of measurememcluding (1) should state regat
tory adoptions ofnonfederal standards without an explicit legislative
endorsement count in assessing the weight of democratic sugpprt
should state court adoptions mfnfederaltandardsbased on anmon law
or state constitutiongrinciples count as evidence of democratic support
and (3) how does the weight of democratic support calculation work when
there are many differemonfederalstandards adopted by statas opposed
to an emerging single consensus standard amongaties 3t

The first and second questions are not easy,dm#sas a general mia
ter, a balancing test would be tenable if it presumptively counted both
common law or state constitutional decisions and properly promulgated
state regulations as being equal tatestlegislation in terms of weight of
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democratic support. Preferences expressed at the state level via tlze legisl
tures more readily capture what we mean by democratic preferences than
preferences expressed by the judiciary acting on its own. State, @burt
most as much as federal coudse removed from electoral politi€sand in

that sense commolaw decisions might be treated as having less d@¢emo
ratic weight than legislation. But state courts make decisions in the shadow
of the state legislaturesvhich may overrule the courts if they depart too
much from the prevailing views in the legislature. Moreovtkere is a
nexus letween state cowrnade law and statewide values: it is hard to
imagine a state supreme court in Alabama legalizing same seiageslike

the highest court in Massachusetlis’™ because popular opinion in &l
bama unlike in Massachusettsvould not tolerate that sort of judiciat-a

tion.

Although state regulations adopted pursuant to specific statatag
directives seem to arrant the same democratic weight as the legislation i
self, state regulations adopted pursuant to broad legislative delegations of
regulatory authority may be problematic from a majoritarian preferences
perspectivé>: However demarcating which statutegldgate authority too
broadly is as a practical matteexceedingly difficult® in the modern rag
latory state after all broad delegation sometimes would seem to be g pra
matic necessity given the need for technical expertise in making sound
regulatorydecisions. Perhaps more importanti\state regulatory agencies
generally act at the direction of an elegtadd hence accountablexew-
tive” Thus for both pragmatic and democratic accountabilitgsoms
state regulations should be accorded the sdemeocratic weight as state
legislation.

™ On the Ctountermajoritarian difficuli) generally see ALEXANDER M. BICKEL, THE LEAST
DANGEROUSBRANCH: THE SUPREME COURT AT THE BAR OF POLITICS (2d ed. 1986); Barry Friedman
The Counter-Majoritarian Problem and the Pathology of Constitutional Scholarship, 95 Nw. U. L. REV.

933 (2001). State court judges are sometimes elected but sometirssdneen when state judges are
electedrules and norms often provide the judges some protection from public opinion.

™ See Goodridge v. Defd of Pub. Health798 N.E.2d 941 (Mass. 2003).

™ Indeed for the same reasonfederal agency preemptifirpreemption rooted in an agency opi
ion, made pursuant to the agefieyeneral delegated authority rather than in statutory axsdl is
problematic from a majoritarian perspective.

& Perhaps for this reaspthe federal courts have scrupulously avoided relying upon the nomdeleg
tion doctrine which purports to limit the scope of permissible congressional delegations of authority
agencies and which therefore would require a judicial finding as to the precise limits of permissible
delegation.See generally Linda Schultz Bressmabisciplining Delegation After Whitman v. American
Trucking As€his 87 CORNELL L. REV. 452 478 (2002 (suggesting that the Supreme Court does not
Gzandidly acknowledg[e] its inability to require meaningful (or virtually any) congressional staBdards
for the delegation of authority to administrative agencies).

" See Neal Kumar Katyal Internal Separation of Powers: Checking Today’s Most Dangerous
Branch from Within, 115YALE L.J.2314 2317 (2006) (identifyingdlemocratic wilDas a source ofxe
ecutive branch legitimacy).
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As to the third questignvhether thenonfederalstandards adopted by
the states cluster around a particut@nfederalstandard or diverge from
one another does not bear on the question of the weight of demaepatic
port. In preemption litigationat least in the healttsafety and envira-
mental arenatypically the question is whether a federal standard that
expressly sets a regulatory floor or minimum also implicitly sets a aegul
tory ceiling or maximum. Whher a number of states have adopted the
same standard that is stricter than the federal stanpolavwchether the states
have adopted a range of standards that are stricter than the fedethbome
is still the same democratic support for regulations #na strictertharN
that go beyonll the federal standard. The convergence of state standards
however, may be relevant to the question of how much the state standards
will pose an obstacle to perceived federal objectiaesl hencehow likely
the Court wil perceive a congressional intent to preempt. In genfagi
eral objectives may be more burdened by an arrayoofederalstandards
than by a single alternativevhether that single alternative has beem e
braced by one or many statés.

Figure 1 depictshe kind of balancinghat thecourts should undertake
in federal preemption cases if they adopt the test | propose. -@kis xg-
resents the cou® confidence thatf called upon to speak to the iss@on-
gress would have held the state law at igsmeempted. By definitigrsince
the party bringing the preemption challenge has the burden of, @oodf
since the courts have held that there is a presumption againstptioeera
court should consider preempting a state law or regulation only if the
court@ canfidence level is higher than Nsthat is if the court believes
there is a greater than 50% likelihood that Congress would have opted for
preenption. The yaxis depicts the weight of democratic support for the
kind of state law or laws at issues reflected both by the population size of
the state or states that have adopted the law and the number of states that
have adopted the law. Theaxis begins at Owhich is the case where no
state ha adopted a standard that is different from the fddema. The y
axis ends at 1,0which is the case where all 50 stat@scounting for 100%
of the U.S. populatiogrhave adopted a standaréthliffers from the federal
one

8 See Merrill, supra note 8 at 18FB7 (advocating a preemption approach in whiohrts would
employ as a default rule that it is congressional intent not to permit balkanized regulation in the nation as
a whole).
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Figure 1
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In Figure 1 thenorshaded area represents the space for state law an
regulation that is not preempted by federal law. The shaded aregensr
the space for state regulation that is preempted by federal law. At a 0.5 or
less certainty of intent to preemphe weight of democratic support is i
relevant because the tainty of intent variable alone dictates a finding of
no preemption. When the confidence level regarding congressitaat i
to preempt is greater than QvBhether the state law will be heldepmpted
depends on the weight of democratic support at téie $evel. To thee
tent that the courts apply a presumption against psdemthat is based on
federalism values that are unconnected to questions of weight of democratic
support (e.g.respect for sovereigntyconstraining federal gernment)
then aguably the preemption areas on the Figures should be shifted to the
right, to reflect the generally applicabléederalismbased thumb on the
scale against preemption.

Of course a balancing test need not assign equal weight to the var
ables to be balancedGiven the Supremacy Clause of the Constitution and
the judicial tradition of invoking congressional intent as the touchstone of
federal preemption lawa court would and probably shouldveigh an in-
cremental increase in confidence regarding congresisiotent to preempt
more heavily than an incremental increase in deatel democratic support
for nonfederaktandards.
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Figure 2
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Graphically this is illustrated by the steepness of the slope of thg (x
plotted lines in Figure 2. Each of the thiggy) lines represents a balan
ing in which confidence as to congressional intent matters more than weight
of democratic support in the statbsit it matters the most in Line less in
Line 2, and the least in Line 3. In Ling tince the court concludethat
there is a 55% likelihood that Congress intended preemjpgtienweight of
democratic support no longer matters. In Ling@mocratic spport in the
states no longer matters once thert@oncludes that there is a%3ikeli-
hoodthat Congress irdnded preemption; and in Line @&mocratic support
in the states no longer matters once the court concludes that there is a 75%
likelihood that Congress intended preemption. If courts were ever to take
account of the weight of democratic suppgitzen hat courts now esae
tially regard congressional intent as the only relevant variatjeguess is
that the courts would balance the variables in the manner represented by
Line 1.

These Figures ammeant to illustratenot to suggest that the variables
at issue can be easily measyreeduced to a common metriand can-
pared. Of coursethese two variabl&scertainty of congressional intent
and weight of democratic supplirtaise questions of incommenability.
The number and sizes of states adopting atipasarguably cannot beer
duced to a common democratic weight metaied the challenge of redu
ing ceatainty of congressional intent and weight of democratic support to a
common metric seems even more daunting. If that ,isose might ask
how can theye balanced againstaich other? The best answemnidth dif-
ficulty and without real precisiqrbut that is true of many of the balancing
tests that courts have created as a matter of common law and constitutional
doctrine. The tests for First Amendmarnblations require the courts to
balance the strength of the s@&ténterest in burdening speech against the
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magnitude or size of the burd€nand these two things cannot readily be
reduced to a common metric. In a second best whddever it is bette

for courts to estimate and compare values that cannot be measured and
comparedorecisely rather than ignore either vaftie.

D. Applying the Test to the California Greenhouse Gas Cases

The California greenhouse gas emissions litigatjmmovides strong
supportfor applying the test | propose because the congressional intent
guestion in those cases is so murky. Congress has taken hardly any action
regarding global warming or greenhouse emissions; as the Supreme Court
in Massachusetts v. EPA noted it is not posible to read into what little
Congress has done any concrete position on what the federal government

9 See, e.g., United States v. @rien, 391 U.S. 367377 (1968) (JA] government regulation is §u
ficiently justified if it is within the constitutional power of the Government; if it furthers an important or
substantial governmental interest; if the governmental interest is unrelated to the suppressionx-of free e
pression; and if the incidental restriction on alleged First ddneent freedoms is no greater thanss e
sential to the furtherance of that interést.

8 The courtsmoreover may never explicitly adopt even such a ballpark approach to thecimgan
of certainty of congressional intent regarding preemption and thghtvell democratic support foron-
federalalternatives. Indeedhey may never explicitly discuss the weight of democratic support for a
nonfederaktandard; they may never openly acknowledge in preemption cases the relevance af-the pop
lation size of thestate whose law has been challenged or how many other states have also adopted a
nonfederaktandard. But even if this sq, the courts sub sileistmay consider the weight of deoratic
support when trying to decide cases that otherwise seem hardser dldigants would provide courts
with information regarding democratic weight if they came to suspect that courts implicitly wauld co
sider that information in deciding preemption questions. A state defending against a preemption cha
lenge would wanta inform the courtif only by way of backgroundhat other states have adopted a
nonfederalstandardif that is the caseand the party bringing the preemption challenge would want to
point out that other states have not adoptedrdederaktandardif that is the case.

In Geier v. American Honda Motor Co., one of the amicubriefs documented and emphasized how
many states had adopted a standeutd, or doctrine regarding air bags that was similar to the one at
issue in the case before the SupremarCoBrief for the States of Missouri et al. as Amici Curia@-Su
porting Petitioners at 7 & nn6BB, Geier v. Am Honda Motor Cq.529 U.S. 861 (2000) (No. 98
1811) 1999 WL 973859, at *1#7 & nn.@EB. In cases involving the reach of federal regulaforys-
diction under the Commerce Claugis not relevant as a matter of formal doctrine how many states
have similar state statutes and regulations addressing the same subject matter. The prevalence of state
programs simply has no bearing on the daténatthe Supreme Court has embraced for determining
congressional power under the Commerce Clamsst notably whether the regulated activity hds su
stantial effects on intstate commerce or implicates instrumentalities of interstate commerce. Hpweve
in Solid Waste Agency of Northern Cook County v. United States Army Corps of Engineers (SWANCC),

531 U.S. 159 (2001)the challengers to federal wetlantegulation on statutory interpretation and
Commerce Clause grounds highlighted the number of sth&#shad established state wetlands- pr

grams apparently to suggest that federal action is not needed to fill a regulatory voidfoBtief Pet-

tioner at 2880, SWANCC, 531 U.S. 159 (No. 99178) 2000 WL 1041190at *2980. And in similar

fashion the challengers to federal violeragainstwomen legislation irUnited States v. Morrison em-

phasized that the states already had laws in place addressing violence against women and that the federal
law was therefore unnecessar§ee Brief for the State ofAlabama as Amicus Curiae Supporting-R
spondents at app. lbnited States v. Morson 529 U.S. 598 (2000) (Nos. 99 99-29), 1999 WL

1191432 at *25
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(let alone states) should be undertaking regarding global waffnilmgthe
Clean Air Ac8 1990 amendment€ongress appears to have endorsed the
view that California should have room to develop stricter standards fer po
lutants from car emissiori$.But in the Energy Policy Conservation Act of
1975Congressendorsed the view that no stateuld adopt a fuel economy
standard® Moreover neither theCleanAir Act amendments nothe EPCA
were @acted at a time when global warming was a central issue on the state
and national political agenda; thus one could not presume that most me
bers of Congress anticipated California taking the regulatdigrait has
now taken. Indeedsuch a presumption could be supported only wéth r
spect to the last few years. One could argue that Congress valuesnifor
ity in productrelated standards and hence would want to block Calif@rnia
standards; but one could just as aargue that Congress values federa
ism and hence would want to accommodate a state alternpdistecularly
given that one such alternative (Califoi®jphas a basis inderal statutory
language”® The Gzongressional inte@tis thus really that of tiele Cm-
gresses: one that backs strietieanfederal air standards for eémenmental
reasonsone that backs uniform fuel economy for indusirgtection and
economic reasonsand one that consistently avoids tackling the issue of
global warming in any meamgful sense. The mixture of these threen€o
gresses yields no answer to the question whether any Congressi-ever i
tended to preempt the greenhouse gas regulations.

Adding the federal agencies to the mix does not shed much light on the
issue. As a prelimary matterwe have an array of theoretical atijens to
the claim that federal agency views on preemption should m&dmoed as
indirect evidence of congressional intent because Congressled for the
agenciesusing their technical expertisto adiress these issus. These
objections asidethe EPA3 stated reasons for suggesting that the California

8L See Massachusetts v. EPA27 S. Ct. 14381460 (2007) @hat subsequent Congresses hasre e
chewed eacting binding emissions limitations to combat global warming tells us nothing about what
Congress meant when it amended [the Clean Air Act]Q). . .

82 See 42 U.S.C. nm 7543(bY507 (2000)see also supra noted.

83 See 49U.S.C. oo 3D02(f), 32,919 (2000)ce also supra notes.

84 The Court inMassachusetts v. EPA avoids the guestion of how one could reconcile globainwar
ing-related regulation of carbon emissions and the NHTSA framewatkloes reject the argument that
the two are necessarily in conflicBee 127 S. Ct. at 14&B52 ((EPA finally argues that it cannot neg
late carbon dioxide emissions from motor vehicles because doing so would require it to tighten mileage
standardsa job (@cording to EPA) that Congress has assigned to DOT. . . . But that DOT sets mileage
standards in no way licenses EPA to shirk its environmental responsibilities. EPA has been charged
with protecting the publi@ GealttOand Qvelfared. . ., a statutoryobligation wholly independent of
DOT@® mandate to promote energy efficiency. The two obligations may overlaput there is no &
son to think the two agencies cannot both administer their obligations and yet avoid inconéi§itency.
ternal citationomitted)).

8 See Nina A. Mendelson4 Presumption Against Agency Preemption, 102 Nw. U. L. REV. 695,

706010 (2008) (demonstrating the range of possibiéerences regarding an agereyDthority to pe-
empt from a generaongressionadlelegation to angency of regulatory jurisdictionnder a statute)
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regulations are preempted boil down to the claim that carbon dioxide is not
a pollutant under the Clean Air Aand henceCaifornia cannot regulate
carbon dioxide emissions under the rubric of the Act. That argument is no
longer tenable now that the Supreme Court has held that carbon dioxide is a
pollutant within the meaning of the A€t.The EPA cdainly has not taken
a consistent position on thissue over tim& and indeedthe agenc{ po-
sition (the Supreme Court decision aside) might well shift after the next
election for President.

In terms of Figures 1 and then it is fair to characterize the itainty
of congressional intent to preempietCalifornia regulations as sething
approaching 0.5 or at most slightly above 0.5. To the extenfrbentO
guestion is a coherent one at all in this contthd answer is a tosf. At
the same timethe weight of democratic support is clearly stattial;
roughly onefourth of the statesaccounting for an even larger fraction of
the national populatigrhave opted for aonfederalstandardand that must
translate into something in the vicinity of at least 0.2. Thergferen if
weight of demoratic support is a much less important variable than ce
tainty of congressional intentonsideration of the weight of democratic
support would seem to justify a decision that the California regulations are
not preempted.

IV. THE PROBLEM OFTIMING IN PREEMPTION DECISIONS

Assuming that the weight of democratic support is relevant teea pr
emption inquiry there is a timingelated question as to whether the court in
a preemption case will have accurate information regarding that variable.
When a court decidesdhnallenge to aonfederalstandardit cannot know
what other states might do later. The court has no way of knowing whether
the factthatother states have not also adoptetbafederalstandard means
that there is not much democratic support for anrative or whether it
simply means that other states have not yet acted but might in due course.

One risk is that the decision of the first court to hear the preemgtion i
sue will itself undermine efforts in other states to enact a law adopting a

8 See Massachusetts, 127 S. Ct. at 1460The Clean Air Ad sweeping definition ofir pollut-
anincludes@ny air pollution agent or combination of such ageisluding any physical chemical
... substance or matter which is emitted into or otherwise enters the ambient &rOn its facethe
definition embraces all airborne compounds of whatever s@ip@ underscores that intent through the
repeated use of the woi@ny® Carbon dioxidemethane nitrous oxide and hydrofluorocarbons are
without a doubtphysical [and] chemical . . . substance[s] which [are] emitted into . . . the ambiént air.
The statute is unambiguo@¥alteiations in original) (citations omitted)).

87 The EPA madsome moves toward affirming the inclusion of greenhouse gases withiubtie r
of the Clean Air Act during the Clinton Administration before adopting the position that such gases are
not encompassed within the AcSee id. at 1449 On 1998 Jonathan ZCannon then EPAS Geeral
Counse prepared a legal opinion concluding tBBO, emissions are within the scope of BBAutho-
ity to regulateDeven as he recognized that EPA had so far declined to exercise that aitwtiton
omitted)).

534



102:507 (2008 Democratizing the Law of Federal Preemption

nonfederhstandard. If that first court assumes other states will not opt for
a nonfederalstandard and decides in favor of preemption on the basis of a
perceived lack of weight of democratic support faromfederaklterretive,

that decision may convince adveées for nonfederalstandards in other
states to devote their energies to other issues. Citizen groupsdonain

are much less likely to press for a laand the legislature in Wisosin is
much less likely to adopt a lauf a federal court in New Yorkas already
deemed it preempted. In some instances the dynamic of states adapting le
islation may outpace even the first court proceedibgs that may notla
ways be the case.

The problem of timing has implicationsnoreover not just for a
cour® congeration of democratic weight of support feonfederalalter-
natives but also for the federal Executive or Congress. A court decision
finding preemption in the case of the fiesloptednonfederalstandard may
mean that no branch of the federal governmeiti know how much é-
mocratic support fononfederaktandards there would have been at the state
level if state political processes had been allowed to run their coudse wit
out the discouragement of the court decision.

It is fairly obvious why courts e¢mot readily poll state politicians and
interest group leaderdut one might ask why Congress or the Executive
cannot discern the level of state support fionfederalstandards. Why
cannotmembers of Congress or executive officials receive that infiemat
directly from politicians party officials or citizens in the state¥? And if
they receive that informatiorvhy cannotthey respond to it with new legi
lation or regulations that take full account of the popular support fona sta
dard that is strier than the currently applicable federal standard?

There are many competing groups and interests vying for a place on
the agenda of Congress and for the attention of key actors within the-Exec
tive. The supporters afonfederalstandards may lack the resoes to get
their issues placed squarely on the crowded congressional or executive
agendaeven if those supporters in effect speak for a large portion ofithe n
tional electorate. The theoretical literature on the transaction costs of polit
cal organizabn helps explain why that is so.

The groups that support strict environmental and health amsliower
safety standardéenvironmentalists and consumeesloose array of dit
zens generalljl seem to fall precisely into the category of groups that have
a hardtime being heard in federal politics. Groups such as environtenta
ists and consumers lack the resources to make themselves heard and fully

88 They ertainly do receive some information and pressure that asyarry Kramer has emah
sized. See Larry D. Kramer Putting the Politics Back into the Political Safeguards of Federalism,
100CoLuM. L. Rev. 215 257887 (2000) (emphasizing that the politicarfes serve as a conduit for
state concerns at the federal levedy, also Goodwin Liu Education, Equality and National Citizenship,
116 YALE L.J. 330 405 (2006) (JT]he national political process as a whdheluding the informal web
of federaistaterelationships and obligations facilitated by political parties and advocacy gramps
tains important checks on federal usurpation of state prerogéjives.
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appreciated in the federal political arena; they have many members with
only small individualstakes in the issudhat unitethem. It simply costs
more to raise the same amount of money from a large group than from a
small group and as Mancur Olson has exploratbnconcentrated or &

fuse interest groups are constrained by collective action proplestebly
freeriding.® Large corporations in an industry that opposes strict aegul
tionN and that thus works to keep proposals for stricter regulatibthe
congressional and executive ageidiamve large individuaember stakes

and thus have low transaction costs gsohitical goup. The transaction
costs of group organization and mobilization make the fopeblic inta-
esOgroups less effectiféless hearll than they should be under a madel
aggregatavelfaremaximizing democracy.

Environmentalists and other suchogps are sometimes able tortra
scend their transaction cadtallenges in certain stattat havedriendlierO
political environments thadoesthe federal arena. As a resusitate regu-
tion emerges in one or a few states even though federal reguiatioeven
any congressional attentiois beyond the political reach of the enviro
mental groups. Regulation in the firsbver, Qorogressiv®states may then
create an organizing focal point in other states that allows environmental
and other groups tovercome the disadvantages associated wdthgba
group with low individual stakesOne traditional argument féravingfed-
eral environmental lai¥ rather than exclusively state 18has been that
environmental groupsdue to collective action problemare less able to
wage battle with local business interests in fifty statehouses thannn Co
gress. But that does not mean that such groups are better equipped to win
political battles in Congress than in five or ten key stdtes.

The question remainyiowever as to precisely how the enactment of
state laws state regulationsor both translates into meaningful corgre
sional and executive attention to the state support for a standard stricter than
the current federal standard. One possible translation meghasigist
visibility: newspaper articles about state laws bring the issue to the attention
of members of Congress and federal officials in a vivid way. The peess r
ports canham®©members of Congress and federal officials for theit-ina

89 See MANCUR OLSON, JR., THE LOGIC OF COLLECTIVE ACTION: PUBLIC GOODS AND THETHEORY
OF GROUPS48, 53864 (1971) (explaining why large groups fail to produce an optimal amount of the
public good they advocate for or otherwise seek to secure).

90 ee Richard L. ReveszFederalism and Environmental Regulation: A Public Choice Analysis,
115HARV. L. REV. 553 563 (2001) (The theory of collective action does not predict greater success for
environmental groups at the federal level. Much the opposite: it suggeststhatthe necessarilyria
ger size of groups acting at the federal legebups will n fact be less effective than they are at the state
level Q). While state politics may be a more favorable arena for environmentalists because they will be a
smaller group at the state leyélis also true that the groups opposing regulation may bedesnaaid
more cohesive at the state level: the automobile and oil corporations opposing fuel economy regulations
at the federal level are not as small or concentrated a group as GM and Ford operating in the Michigan
political venue.
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tention and inadn, and give advocacy groups a powerful tool to prompt
action?* Consider for example the typical recent editorial in th@rlando
Sentinel under the headlinStates are Showing Up Congress in Commit-
ment to Energy Alternatives:

While Congress keeps déhing on meaningful steps togmnote cleanermore
secure energy supplies and confront the looming disaster of global Warming
states have seized the initiativeélpast time for Cuagress to take it back. .

A national energy policy is better suitetian dozensof different state
plans.... Herd3 hoping the governors will give a jolt to Congi@tstless

and Iaggard energy policy?

A second translation mechanism is that the stricter state laws and reg
lations reduce the costs of developing fadiéaws or policy because they
provide a model for the feasibility and advantages of a strictedastd. It
is easier for members of Congress or congressional staffersderalfe
agency officials to®ellOa new federal standard if the states have shown
how such a standard could be developed and implemented. State initiatives
are aQuseful source of analysis and lessons leafdfed.

A third and final translation mechanism relates to the business wr reg
lated community. Once states begin to regulatsiness groups may ne
clude that it is no longer in their interest to block a new federal aganda
they may even push that issue onto the agenda in order to secure more un
formity and to avoid a state race to the top in regulatory stringénthese
mechaisms allow the enactment of state laws and the adoption of state
regulationsto reduce the transaction casadvantage of environmefisis
and other large diffuse groups in federal politics.

The adoption of the balancing test | suggest may alleviat®t(isolve)
the timing problem by making it more likely that states will act in tandem
or at least in quick succession in adoptimupfederalalternatives. If adw-
cates of a strictethanfederal standard knew that a preemptionlleinge is

o Cf. Roderick M. Hill, Jr, Against Preemption: How Federalism Can Improve the National Leg-
islative Process, 82 N.Y.U. L. REV. 1, 34885 (2007) (suggesting that pubiiterest groups must rely on
C]DubllClty for their positionsusing the pres§V, and congressional hearingsenlist public spportQ).

Edltorlal, States are Showing Up Congress in Commitment to Energy Alternatives, ORLANDO
SENTINEL, Apr. 16 2007 at A10.

% See Andrzej ZwanieckiU.S. DepOt of Statd¢tions by U.S. States Advance Debate on Climate
Change, AMERICA.GOV, Apr. 24, 2007 http://usinfo.state.gov/xarchives/display.html?p=washfile
english&y=2007&m=April&x=20070424135340saikceinawz1.437002e(The Bush administration
and Congress are looking closely at state actions as a useful source of amal\lsissons learned. In
the pastU.S. states have taken the lead on such issues as air pollution control and welfareareform
have experimented with policies that later helped shape federal laws and reg@ations.

o Cf. Hills, supra note91, at 30 (suggesting that businesdiaterest iruniformity may lead them to
press for federal standards even thoGinere is always a risk thabnce a regulatory issue is federa
ized members of Congress will have political indees to look like they are tough on pollutecsn-
sumer safetyetc, and therefore ensure that federal standards are as stringent as the toughest state
standard§).

537



NORTHWESTERNUNIVERSITY LAWREVIEW

more likely b succeed when many states (as opposed to just one or two)
have adopted a strictnanfederal standardhose advocates might invest
more resources in pushing for quick adoption in as many states as possible.
Advocates in each state presumably will pudre emphasis on speed and
coordination with advocates in other states that state statutes may be
passed at once or soon after one another. The advocates mhaytfailen

if they fail, the fact that they tried and failed due to lack of pzditsugort

may provide courts with useful information on whether there is not much
support in the states for the alternative or whether there has not yet been a
concerted effort in other states to secure speedy adoption dfdheadive.

The mourts however do not have the capacity to adequately observe
unpack and interpret state political developments (including letiise and
regulatory inactionwhich is particularly hard to deciphegnd thus what is
most needed are bro&dsed noncasespecific solubns to the timing
problem. Perhaps the best response to the concern about timingtiethat
courts should adopt a neteightened ripeness test in preemption cases that
would afford other state citizenries time to make their views known through
the poltical process. On the legislative frogteater relnce on the model
used in the Clean Air Act also would help by facilitating speedier state
adoption of alternatives to a federal standard. A combination of atheigh
ened ripeness test and greater usthefClean Air Act model willdcilitate
faster statéy-state adoption ohonfederalstandards and give the states
more time to complete that process before the first ppemcase decision
is made.

The following two Parts expand upon these possibletisols.

V. THE CASE FORWAITING TO DECIDE: RIPENESS IN THEFEDERAL
PREEMPTIONCONTEXT

As a prudentiaboctrine the federal courts sometimes refuse or+ip
ness grounds to hear cases that otherwise meet the case and contesversy r
qguirement of Article 1l of he United States Constitution. The two
principal criteria for ripeness are the fitness of the case for judicial rBview
how dovious is it that the parties really do have currently adverse interests
and how welldeveloped is the factual recotigiat the cout might need to
make a welinformed decisioN and the hardship on the party seeking j
dicial review if the case were dismissed on ripeness grotintise pruda-
tial ripeness doctrine applies to all casbst in generalthe federal courts
have been morwilling to dismiss cases where a state is one of the parties
or where some state administrative or judicial forum is still available for

% See Abbott Labs. v. GardneB887 U.S. 136149 (1967) (holding that the test for prutiehripe-
ness requires balancing of tfiness of the issues for judicial decision and the hardship to the parties of
withholding court consideratidh
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resolution of the dispute. Federalisor federalstate comityis an impo-
tant prism through which the courts havewed ripeness questions.

In the context of federal preemption caskswever the courts have
adopted a much different approadgnoring altogether federalism reasons
for deferring decisions. This Part argues that the courts should make their
ripeness pproach in preemption cases more consistent with their approach
in other contexts.

Two ripeness doctrinésthe Williamson doctrind® and the Younger
abstention doctrifé\ exemplify the federal cou@willingness to defer
federal judicial review when statetars are involved. IWilliamson and
subsequent casebhie Supreme Court has held that a property owner cannot
bring a federal takings claim in federal court until he or she has exhausted
all state administrative processes and judicial remétligésthouch the wil-
liamson decision itself did not highlight federalism as a justification fer d
ferring federal reviewlater cases applying the doctrine have doné so.
(rederalism concer@have come to be understood@rsowd[lng] a basis
for the Supreme Cou® deference to the state courts in takings c@&es.

Federalism is even more central to the:nger abstention doctrine.
Younger involved a federal constitutional challenge to a state law in a state

% This doctrine originated withi¥illiamson County Regional Planning Commission v. Hamilton
Bank of Johnson City, 473 U.S. 172 (1983).

97 This doctrine originated witllounger v. Harris, 401 U.S. 37 (1971).

%8 See Scott A. Keller Note Judicial Jurisdiction Stripping Masquerading as Ripeness: Eliminating
the Williamson CountyState Litigation Requirement for Regulatory Takings Claims, 85 TEX. L. REV.

199, 202 (2006) (describing thiilliamson rule thatCa federal regulatory takings claim is not ripe until
a party seek@ompensation through the procedures the State had provided for déifigusating 7il-
liamson, 473 U.S. at 194)xee also id. at 2008 (discussing subsequent cases upholdingitam-
son rule).

9 See, e.g., Murphy v. New Milford Zoning Comi@, 402 F.3d 342348 (2d Cir. 2005)CFinally,
sinceWilliamson County, courts have recognizedt federalism principles aldttress the finalitye-
quirement); Taylor Inv, Ltd. v. Upper DarbyTwp., 983 F.2d 12851291 (3d Cir1993) (holdingthat
claims ina zoning dispute were not ripe and recognizing that local ba@liesbetter able thanderal
court€Dto address such disputes (internal quotation marks omit@mR)ice v. Zimmerma873 F.2d
256, 262 (11th Cir. 1989)(We stress that federaburts do not sit as zoning boards of review and
should be most circumspect in determining thatstiutional rights are violated in quarrels over zoning
decisions); Hoehne v. County of San Benit870 F.2d 529532 (9th Cir. 1989) (acknowledging
that Williamson County and its progenyuard against the federal courts becoming the Grand Mulfti of
locd zoning board§); Littlefield v. City of Afton, 785F.2d 596 607 (8th Cir. 1986)@\e are ca-
cerned that federal courts not sit as zoning boards of apgfeaisrruled on other grounds by Cheste-
field Dev.Corp. v. City of Chesterfie|®63 F.2d 11021104 n.2 (8th Cir. 1992).

190 stewart E. StetkIte Demise of Federal Takings Litigation, 48\WM. & MARY L. REV. 251, 292
(2006). It bears noting that one of the rationales fowkt&amson doctriné\ that the full harm or bu
den to the property owner castrbe known until the state processes are commet that harm or lvu
den is itself relevant to the resolution of whether there is a violation of federaklaWilliamson, 473
U.S. at 18694N also would support deferral of federal preemption challengéee actual interfence
of the state with federal programs cannot be known fully until state processes are completed. The nature
and magnitude of that interference is relevant as part of the federal preemption inquiry inasmuch as that
inquiry focuses pon whether state law poses an obstacter tonflicts with federal law.
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criminal trial. TheYounger Court held that the federaburts should defer
review until state court processa®complete. Sinc&ounger, the datrine
has been applied broadhy actions for damages as well as imjions, and
to manynorcriminal casesincluding civil nuisance casesontempt po-
ceedings and some state administrative actidfisThe ratimale for
Younger abstention is th&ital consideratio®of federalism:

This underlying reason for restraining courts of equity froterfering with
criminal prosecutions is reinforced by an even more \dtalsiderationthe
notion of Gcomity,Othat is a proper espectfor state functionsa recognition of
the fact that the entire country is made up of a Union of separate stata-gover
ments and a continuance of the belibfat the National Government withre
best if the States and theirstitutions are left free to perform their separate
functions in theirseparate waysThis, perhaps for lack of a better and clearer
way to describe jtis referred to by many &Dur Federalisi®. . . . What the
concep does represent is a system in which therseissitivity to the legit
mate interests of both State and National Governmants in which the B-
tional Governmentanxious though it may be to vindicate and protect federal
rights and federal interestalways endeavors to do so in ways that will not
unduly interfere with the legitimate activities of the Statisshould never be
forgotten that this sgan GDur FederalisiOborn in the early struggling days
of our Union of Statgsoccupies a highly impaant place in our Natid® his-
tory and its Giture 1%2

One might think that ithe federal courts were willing to defer review
of federal constitutional claimss they do in théVilliamson and Younger
contexts they would be willing to defer claims based dieged federal
statutory violationswhich is how federal preemption claims are most aptly
characterized. And one might think thatthie federal courts were san
times willing to defer federal revieuntil after the party seeking review has
been subjectotall possible state administrative enforcement actiasnshey
do in theWilliamson and Younger contexts they would be willing to defer
review in federal preemption cases at least until the statéegas to im-
plement or enforce the regulations thdegédly are preempted by federal
law. But the federal courts appear to resist deferring review of federal pr

101 George D. BrownWhen Federalism and Separation of Powers Collide—Rethinking Younger

Abstention, 59 GEO. WASH. L. REV. 114, 115 (1990) (Younger thus cuts a large swath in fedetdl
court jurisdiction. In terms of cases affectéds probably the most significant of the abstentior-do
trinesQ). Socalled Pullman abstention is a similarly federalisstified abstention doctrinén which
the federal courts abstain from hiegr cases regarding a state law if a state court interpretation of the
law might avoid the need for federal constitutionaliew. See ERWIN CHEMERINSKY, FEDERAL
JURISDICTION ©12.2.1 at 76367 (4th ed. 2003).Another federalisabased abstention doctenlater
codified in the Tax Injunction Acprovides that federal courts refrain from enjoining or interfering with
the collection of state taxes where a remedy in state court may be avafabl€alifornia v. Grace
Brethren Church457 U.S. 393411 (1982).

102 Younger, 401 U.Sat44045. The federal courts followintpunger have cited this federalisra+
tionale for Younger abstention.See, e.g., Citizens for a Strong Ohio v. Marsh23 F. Apix 630 63P
34 (6th Cir. 2005) (reviewinthe expansion othe scope offounger abstention).
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emption claims even when they are brought before state regulatorg-impl
mentgtion or initiation of any enforcement proceedings.

Before we proceedne caveat is in order: the available federal case
law on ripeness in the context of federal preemption is spamseonly one
Supreme Court case squarely addresses the topic., dlracterizations
of how the federal courts treat ripeness challengegréemption claims
must be somewhat tentative. But what can be gleaned from the case law
supports the opinion of the federal district court judge in the Gnido
greenhouse gas emissions litigation rejecting Calif@niaims that the
challenge to thestate regulations is not ripe and therefore should be di
missed® As California arguedthe state regulations have not been &npl
mented and no enforcement action has been initiated or ever may be
initiated. California avowed in court that it will nattempt any impleme-
tation or enforcement until after an EPA waiver has been recearatl
there is no reason (even affeussachusetts v. EPA) to think such a waiver
will be forthcoming sooi?* Moreover the industry litigants provided only
conclusory allgation®N without factual support or quantification of the
claimed hardshil to the effect that they would face undue financiadhar
ship if they did not know immediately whether the regulations aee pr
empted because the lead time for developing new vehidgsires
immediate changes in their product development progtamidonetheless
the case law the judge relied upon seems to support his decision net to di
miss the case on ripeness groymustwithstanding the fact that the aut
mobile industry challenge isundisputedly a preimplementation
preenforcement challenge.

Pacific Gas & Electric Co. v. State Energy Resources Conservation &
Development Commission'® is the Supreme Court precedent on ripeness in
the context of federal preemption claims. Section 2558#ithe Caifornia
Public Resources Code imposed a moratorium on the certification of new
nuclear plants until thetate commission found that there has been dleve
oped and that the United Statekrough its authorized agenchias @-
proved a demonstratetechnology or a means for the permanent and
terminal disposal of higlevel nuclear waste§’ Although the statute had
not been enforcedhe Court found the challenge ripe beca(ifhe ques-
tion of preemption is predominately legand although it woul be useful

103 See Cent Valley ChryslerJeep Inc. v. WitherspoonNo. CV F 046663 AWI LJQ 2007 WL

135688 at *7£9 (E.D. Cal. Jan. 162007)

104 See Defendant and Defendahttervenor®Reply Memorandum in Support of Their Moticwr f
Summary Judgment and Dismissal atC2nt. Valley Chrysler-Jeep (No. CV F 046663 AWI LJO,
2006 WL 3761392at *2 (QPlaintiffs seek to have the Court decide matters with sgideeilrelevance
and without reference to the EPA waiver process that majveesr moot the contwversy or at the
very leastchange the factual and legal underpinnings ofdiges in this casd.

195 See id. at 0.

108 461 U.S. 190 (1982).

197 14, at 198.
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to have the benefit of Califorr@ interpretation of what constitutes arde
onstrated technology or means for the disposal of-l@gél nuclear waste
resolution of the premption issue need not await that developni#ht.

Although the Court cacluded that there was no federal preemption
that conclusion is not cited by the lower courts. Instéesl Cours chara-
terization of preemption as @egal questio®that does not require ddve
opment of casepecific facts appears to have had endurimuence.
Federal courts of appeals have found preimplementation and preenforc
ment preemption challenges to involve legal questions and thus to be ripe.
These decisions involve both the context of nuclear efféayyd other co-
texts?

NE Hub Partners, L.P. v. CNG Transmission Corp.*** provides a good
example of how the lower federal courts relax the usual requirements for
ripeness in federal preemption casesher than strictly applying those-r
quirements in the interests of federalism and feetetecomity. In that
case a panel of the Federal Energy Regulatory Commission had granted a
license to a natural gas storage faciland a Pennsylvania state board was
engaging in an environmental review to determine whether the facility met
state requiremnts? The district court held that the challenge to the state
licensing review was not ripe because the state had not yet issued any dec
sions and it was therefore entirely possible that there would be no conflict
between the federal permit and the estd¢cision’® The district court cited
cases holding that a pa@yinterest in avoiding the expense andiltte of
participating in an ongoing administrative process was insufficient to render
a federal case ripe for revie¥t. Reversing and remandinthe Third Cir-
cuit held that the very process of state administrative review was preempted
because that process miljithe Third Circuit suggestegrobably wouldN
result in a decision that conflicted with the federal petthiThe Third Ci-

108
109

1d. at 201.

See, e.g., Skull Valley Band of Goshute Indians v.di§on 376 F.3d 1223123739 (10th Cir.
2004) (holding that the preenforcement preearptihallenge to a range of Utédws regarding spent
nuclear fuel involved the legal question of field preemption and hence was ripe).

10 See, e.g., Cline v. Hawke 51 F. AppQt 392 (4th Cir. 2002) (de facto rejecting a ripeness-cha
lenge to state insurance regulations that had not yet inéenced); City of Auburn v. Qwest Cor®260
F.3d 1160 1171(9th Cir. 2001) (holding that federal preemption challenges to loaatfising ord
nances were ripe for federal revigiw part on the ground thatpaeemption clainfpresents a pure gsie
tion of lawQ).

111 239 F.3d 333 (3d Cir. 2001).

12 14 at 339.

13 NE Hub PartnersL.P. v. CNG Transmission CorpNo. Civ.A. 1:C\:99-0082 2000 WL
33912020at *9B10 (M.D. Pa. Apr. 102000).

114 See id. at *9 (citing Fla. Power & Light Co. v. EPA145 F.3d 14141421 (D.C. Cir. 1988)hio
Forestry As@, Inc. v. Sierra Clup523 U.S. 726735 (1998)). The district court iiE Hub Partners
concluded that th@he (ossibilityOthat state regulatory officials might enter an order that would-inte
fere with the federal regulatory schebveas insufficient to render the case ripe for reviélat *8.

Y5 NE Hub Partners, 239 F.3d at 34546.
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cuit explained thathte precedents relied upon by the district court were i
apposite because they did not involve federal preemptioheagas and

the court thereby suggested that the ripeness threshold for federappreem
tion challenges is lower thanis for other sorts ofegal challenge&?

The same federalistimased respect for state sovereignty that underlies
the Williamson and Younger doctrines supports a stricter ripeness test for
federal preemption challenges than the one currently if*udéaking this
doctrinal adjusnent would not require judicial acceptance of my weight of
democratic support thesis and its emphasis on the number or size of states
that have opted for monfederalalternative; in theévilliamson andYounger
tradition, the involvement of a single statthe state whose regtilons are
challenged as preemptejstifies a hesitance to grant federal judicied r
view. Moreover the courts do not need to go as farVadliamson and
Younger in the preemption context. Ripeness is not a binary question but
rather a spectrum question. It is not a question of whether litigantsdyet fe
eral judicial review now or wait forevebut rather how much longer they
must wait. At a minimumrespect for fedalism should justify adoption of
the same ripeness thresholdissisedin other cases thato notimplicate
federalism rather than the peculiarly lower standard for federal preemption
cases Brdorsed in cases such 8B Hub Partners.

A heightened or federalisisensitive ripeness test in the California
greenhouse gagtijation would not necessarily mean that a district court
judge could not hold the preemption challenges ripe before any EPA grant
of a waiver. But it would at least mean that the judge could do so only if
the industry could prove how much greaadinancial burden or reasonably
anticipated burden it would bear if preemption review were not immediately
granted. The California regulations are industige and thus would not
on their face put any particular car manufacturer at a competitive disadva
tage. Further regardless of whether immediate preemption review is
granted each manufacturer must make some contingent product gevelo
ment plans because any district court preemption decisions favorahke to
industry would be subject to potentially lengthgpeals that could result in
reversal. Manufacturers must also make contingency plans because they
face regulatory risk from new federal legislation. If pressedreoveythe
California regulators might be willing to make additional commitmeeds r
garding the timing of any implementation or enforcement to take account of
claimed industry hardships. In suihis not obviows the industry litigants
could have provenndue hardship had the judge applied a morerédidet
sensitive ripeness test and reqditeemto at least attempt to do so.

116
117

1d.

For a preemption case that may employ implicitly the approach | advsea®iburban Trails,
Inc. v. New Jersey Transit Corp., 800 F.2d 36136968 (3d Cir. 1986)which helda preenforcement
preemption challenge not to be ripendcited Williamson as supporting authority.
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VI. GENERALIZING THE LEAD ALTERNATIVE STATE MODEL OF THE
CLEAN AIRACT

Whether or nothe courts adopt a new approach to ripeness fdertd
preemption challengesCongress can structure legislation to allow more
states toproduce concrete action befotlee courts rule on preemption.
Whereas a new ripeness standard effectively increases the time states have
to adoptonfederaktandardsgreater use in legislation of the Clean Air Act
model would reduce the time needed $tate political processes tesult in
such adoptions. But the results in either case would be the Hzanek-
vant federal actof$ courts deciding preemption cas€ongress conside
ing new legislation and the Executive considering new regulations or
policiedNl would havea better sense of the full weight of support in the
states for monfederahlternative before deciding on preemption.

In 199Q the Clean Air Act was extensively amended to incjaheong
other things new provisions for the control aémissions from rmbile
sources of air pollutants. The statute was drafted to allow for two sets of
emissions requirements for caasid hence for two kinds of catke faleral
or fifty-state car constructed to meet general federal standardshe Cad
fornia car constructed to meet California standards. Howefr@end when
California wanted to adophosestricter standardshe statuterequired a
waiver from the EPAwhich the EPA was directed to grant if the California
standards (1) would be at I¢@s protective as the federalretards and (2)
met &Zompelling and extraordinary conditiddi the staté'® Other states
were authorized to adopt wholesale the California standdrds.

What Congress did in these provisions wasto carve out an expe
tion to meet the peculiar environmental needs of California but rather to set
up a twecar regulatory regimewith one lesggreen car and one megeeen
alternative. Grantedne might infer that that the legislative reciigm of
a secondnonfederalcar was simply an adaptation to the uniqueness of
California. After all California had large smog problems and a lorstphy
of air regulationand a waiver under the Act must be justified nuatly on
the basis of Californi@ compelling needs. Howevehe statute on its face
allows any other state to adopt the California regulatiesen those with
very different environmental conditions. Vermont cand hasadopted
California rules® and Vermont and California ar@n their air quality $-
sues aboutas different as could be.

18 See 42 U.S.C. & 7543(8fb) (2000).

19 See id. m 7507.

120 See Vermont Air Pollution Control Regulations (2007ttp://www.anr.state.vt.us/air/docs/
apcregs.pdf. The federal district court in Vermont recently rejected daemaker€challenge to these
regulations essentially on the ground that the regulations do mpticitly and necessarily dictate
changes in fuel economyand the federal district in California followed suieavily relying on the
Vermontdecision An appeal in both cases is highly likelyfee Green Mountain Chrysler Plymouth
Dodge Jeep v. Cromhi®los. 2:05CV-302, 2:05CV-304, 2007 WL 2669444 (D. Vt. Sept. 12007);
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Nor can the Clean Air Act provisions be read as a guarantee that reg
lations adopted by Californi@ven ones that receive an EPA wajwe not
preempted by federal law. The Act provides that California etigak that
do notreceive a waiver are impermissible as a matter of federalbatv
there is no language stating the convirieat regulations thateceive an
EPA waiver are necessarily permissible as a matter of federal law.r- Othe
wise, there would be no preemption litiien regarding the California
greenhouse gas emissions regulations. A plain reading of the statutory la
guage regarding grants of waiydrowever,would not allow the EPA to
deny a waiver on the ground that the California standards were otherwise
preemptd by federal law (although the EPA under the current adménistr
tion has sggested otherwisé}*

Abstracting away from the particulars of the Clean Air,Abe Act
suggests what | call @ead alternative staf®or LAS model for negaating
the question whber federal standards establish a floor or a cap. Mhe i
portant features of this model are:

(1) All states other than the LAS are barred from developing aegul

tions that differ from the federal standards;

(2) The LAS is a state that has the political ieomment and regatory
infrastructure that make it reasonably likely that its polity would
support strictethanfederal or more&omprehensivwthanfederal
standardsand that make it highly likely that its bureaucracy could
develop cogentechncally high-quality standards if called upon to
do so;

(3) The relevant federal agency with waiver power has narrow criteria
for making the decision to grant or deny a waivas long as the
LAS requlations are designed to address local conditions and are at
leastas protective or strict as the federal regulatienwaiver must
be granted;

Order on Motions and Countdtotions for Summary Judgment on Plaint@€laims for Relief on
EPCA Preemption and Foreign Policy Preempti@ent Valley Chrysler-Jeep Inc. v. WitherspoonNo.
CV F 046663 AWl LJO (E.D. Cal. Dec. 11, 2007) available at
http://lwww.calcleancars.org/leghll_Dec_07_Order.pdf

121 The EPA has granted fiftwaivers to California since the original passage of the Clean Air Act.
See John M. BroderCalifornia Wants Strict Auto Emission Rules, N.Y. TIMES, May 23 2007, at A19.
The EPA recentl§l but before the Supreme Court decisionMassachusetts v. EPA, 127 S. Ct. 1438
(2007N implied that it would deny a waiver because federal law delegated exclusive authority for fuel
economy standards to the federal Department of Transportatien though the language of the Clean
Air Act provision would not seem to allodenial of a waiver on the basis of the EPA Admiaist®
opinion on this kind of legal issueSee Control of Emissions from New Highway Vehicles and Engines
68 Fed. Reg. 5922 52,929 (Sept. 82003) (explaining thathe EPA concludethat On light of . . .
Congres@decision to give DOT authority to regulate fuel economy under ERJA clear that EPA
does not have authority to regulate motor vehicle emissions ga@i@other [greenhouse gases] under
the [Clean Air ActDand that DOT standardsedhe only statutory vehicle for regulating the fuel mco
omy of cars and light duty truc&s
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(4) Other states are allowed to adopt the regulations of the LAS
whether or not their local conditions differ from those of the LAS;
and

(5) The regulations of the LAS (and statadopting the LAS reqaH
tions) arenot necessarily deemed lawful as a matter of fede pr
emption law or federal constitutional law.

The LAS approach might be framed as a middle path betweep-an a
proach where Congress explicitly bars any state fromtadppnonfederal
alternative (what | call the radopter state or NAS approach) and an a
proach where Congress either specifies nothing about what the states may
do or offers ambiguous preemption language that offers each state the same
amount of discretin to regulate (what | call the masaglopter state or MAS
model)**? The NAS LAS, and MAS models have distinctive adiages
and disadvantages in terms of three criteria: (1) the expected burden of
compliance and litigation costs for regulated entit{gsthe extent to which
Qaboratories of democra®experimentation is meaningfully $eered and
(3) the extent to which federal law creates conditions that allow for an acc
rate posenactment assessment by the federal coGdagressand the fd-
eral Exeative of the weight of support in the states foonfederal
standards.

With respect to the first criterighe compliance and litigation costs for
regulated entitiessNAS would seem preferable to either LAS or MAS.
Even with the NAS approacthere may bditigation as to whether a stée
regulations fall outside the scope of the ban of any state alternative to the
federal standard. But the flat ban is the most likely to discourage state reg
latory efforts and thus would result in the fewest preemptibrallenges.

The LAS approach ensures that regulated industries will only have to deal
with at most two sets of standal in fact the LAS standards are upheld

as lawful. The MAS standard poses the risk of the highest compliance and
litigation costsbeauseit may entail many different state standards and
many different preemption or other legal challenges to those varying sta
dards.

In terms of the second criterithe laboratories of democracy adva
tages of state regulatory experimentatiN\S is theleast desirableand it
is unclear whether LAS or MAS offethe greatest benefits. In the MAS
approachone might see fifty flowers bloonas it were; this greater dixve
sity in experimentation may result in more generalizable regulatory &nov
tions as wk as more useful adaptations to peculiarly local conditions. The

122 Cf. Carlson supra note7, at 31 P14 (discussing duatooperativeand modified federalism as

three models). Under any of geemodels the federal and stategrmments could and presumalily

given the nature of environmental isshl@sust coordinate with respect to enforcement effofse
generally Jody Freeman & Daniel A. Farbhevlodular Environmental Regulation, 54 DUKE L.J. 795,
806613 (2005) (outlining the debate over federal versus state regulation and proposing greater cooper
tion between federal and state agencies).
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LAS approach does not allow for multiple state regulatory experinmnts
multiple local adaptation$®* However the LAS approach creates imee
tives for advocates and experts nationwide doncentrate on the deveo
ment of the LAS standardsather than diffusing their efforts over many
states. For that reasaalthough LAS produces only omenfederahlterra-

tive, it may be a technically superior alternative to the possible multitude
produed by MAS** Theposimplementation followthrough also may be
superior with LAS. In MASwith many different state standardsmay be
impossible to focus the resources necessary to thoroughly evaluate any of
the nonfederalalternatives once actually ptemented. In that sensthe

LAS approach may foster more meaningful review of the costs and benefits
of allowing states to opt out of the federal stand&rd.

In terms of the third criterfd assessments of the weight of dematic
support fornonfederalaltternativel NAS is obviously the leastttaactive
regime. Whether MAS or LAS is the most attractive is uncertain. MAS
has the advantage of offering state constituencies more claidethus
may producanonfederaklternatives that are a bettérller reflection of -
litical sentiments across the country. Some of the states that do not adopt
the LAS standard might have adoptedamfederalalternative if they were
able to tailor it to local political realiti€€ On the other handhe LAS a-

123 Another possible disadvantage is tiia¢ LAS generally would be one of the relatively few

states with atsong tradition of regulatory innovation and activissach as Californiar Massachsetts
and that might result in charges or at least perceptions of favoritism.

124 See Carlson supra note7, at 315 (suggestingvith respecto the Clean Air Actthat(bly be-
stowing leadership responsibilities on California alo@engress may fadihte the centralization and
coordination of research on mobile sources in one state in contrast to the more scattershot approach that
would likely occur if numerous jurisdictions could reguldte Carlson focuses on the benefits obge
graphic concentratigrbut there may be benefitgther thangeography from concentration in a single
state reglatory venue. For examplér the mainstream natiahenvironmental groups based largely in
WashingtonD.C, it is more manageable and feasible for them to meaningfully monitor and participate
in one state rulemaking process than in thirty or fiftyt David A. Dana The New “Contractarian”

Paradigm in Environmental Regulation, 2000U. ILL. L. REV. 35 (discusing how the dispersion of site
specific regulatory experiments increases monitoring costs).

125 The proliferation of state brownfields voluntary cleanup laws in response to state frustration with
the federal Superfund model provides an example of the problems with a multiplicity of staterystat
experiments: the statutes differ from one another in important respectsthere has beeto my
knowledge no meaningful effort to assess the costs bedefits of each of these statutes in practice.

See Dana supra note40, at 10801 (There certainly are some notable differences among staterbrow

fields statutes and regulatigrisut states make no effort to specify and mplblic the details of pa

ticular cleanups.We do not know which cleanups fail to follow formal requiremecsnply with those
requirements or go beyond themor is there available daton the preleanup conditionat particular

sites that might servas baselines for assessments of-ptesinup outcome; see also Heidi Gorovitz
Robertson Legislative Innovation in State Brownfields Redevelopment Programs, 16 J. ENVTL. L. &

LimG. 1, 4763 (2001) (describing various state brownfields redevelopmegtrgams and their diffe

ences).

126 por exampleone could imagine certainidwesern agricultural states adopting something like
the California greenhouse gas standards for cars if they were able to tailor those standards to make them
more supportive of vetles that have been adapted for partial of full use of ethanol.
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proach allovg states to opt out of the federal standard more quickly than
would be possibletherwise and thus may allow a better assessment of
support for anonfederalstandard by alleviating the problem of prextion
decisions cutting off state political procesbe$ore they produce legiation

or regulation.

States copy one anoti@@regislation but they generally do not do so
on a wholesale basis. Insteathen State8 decides to enact a certain kind
of law or adopt a certain kind of regulation after Stathas already done
sq, its legislature and agencies usually debate how to do thingseditfte
than Stated. When we turn to Stat€, its legislature and agencies have
even more modefé 4 andBN to explore debate and consider matying.

As a resultoutsidethe LAS modelwaves of state legislation aréten sets

of similar but not identical legislation. And the process within each state
for settling on the form and content of legislation and regulation takes time
presumably on average more time than itlddake for state legiaiures or
agencies to make a simple binary decision: do we adopt the LAS standard
wholesale or stay with the federal stand&dFablel summarizes the rai

tive advantages and disadvantages of the NAS, and MAS aproaches.

Table 1

Criteria

NAS Approach

LAS Approach

MAS Approach

Minimizing Compiance
and Litigation Costs

Best

Worse

Worst

Worst

Better or Best

Better orBest

Maximizing Laboratries
of Democracy Begfits
Facilitating Assesment
of Weight of Democratig
Support

Worst Better orBest | Better or Best

There are a number of contexts in which the LAS approach might be a
sensible means of addressing problems on the federal legislative agenda.
For example Congress is considering stronger security requirements for
chenical plants but New Jersey (and other states) have already entered this

127 The LAS model has been used in only one coftexr emissiond but in that context we have

witnessed rapid adoption of the California regulations by other states. Outside the LAS, toetext
has been a wide range in the speed with which states follow one armthar settings as diverse as
corporate law reforms and renewable energy portfolio requirentbete are sometimes substantial lags
between the firsadopting state and thehetrs. See BARRY G. RABE, PEW CTR. ON GLOBAL CLIMATE
CHANGE, RACE TO THE TOP: THE EXPANDING ROLE OF U.S. STATE RENEWABLE PORTFOLIO
STANDARDS 3 (2006) available at http://lwww.pewclimate.org/docUploads/RPSReportFinal. e
plaining that lowa adopted therdt renewable portfolio standard in 199allowed by three states in
1997 and ten others in 2004 and 2008)ichael Abramowicz Speeding Up the Crawl to the Top,

20 YALE J.ON REG. 139 169 (2003) (T]o the extent that corporate law evolves atiallill evolve at
the pace of a cravi)
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arena® Because of its population density and large number of plEets
Jersey has familiarity wittsophistication regarding@nd a strongnterest in

this issue. New legislationould designate New Jersey as the LASd

thus counter the possibility of too many different standards for the chemical
industry and federal government to manage. If the New Jersey regulations
were adopted by other states and the industry concludedaheJersey
regulations had gon@oo fal©and warranted federal preption, then a
court could hear a federal preemption challenge to those atiemng
equipped with a good understanding of which states support a stronger
thanfederal regulatory standardWhether Congress would be open to a
LAS approach in this or other contexts is in part a question of varidus po
icy concernsinterest group dynamicsnd raw political power; however

the normative argument for a LAS approach as a means @fiadjdfor a

full assessment of democratic opinion in the states before preemptien dec
sions are reachétan argument that builds on our democratic tradition and
theoryN has persuasive force.

VII. CONCLUSION

This Article sets forth a normative argument for changes in federal
preemption and federal ripeness doctrinesng the California greenhouse
regulations as the principal example. Cases in which the courts find that
federal law preempts state law raise questions not only as to whether state
sovereignty has received itsi@ but also whether enough attention was
paid to the democratic preferenBiesr the democratic weigRtthat re-
sulted in one or more state opting for an alternative to the federal law. The
more and bigger the states that adopbafederalstandardthe grater that
democratic weighis, and the mor¢he courts should hesitate beforeding
federal preemption in cases where there is a great deal of uncertainty as to
congressional intent. To facilitate this democrat&ight approachand to
bring more coristency to the treatment of states and state institutions in the
federal courtsthe federal courts should adopt a stricter ripeness requir
ment for federal preemption cases than they currently employ. A stricter
ripeness requirement also would allow Crmgg and the federal Executive
to respond to state adoptions obnfederalstandardsand in that sense
would help ensurethat federal law accurately reflects national sentiments.
Finally, in future legislation Congress should facilitate state coordiorat
through greater use of the LAS approach.

The approach advocated in this Articieadopted could make the ¢k
ference in the outcomes of the greenhouse gas emissions preempton litig
tion now ongoing in CaliforniaRhode Island and Vermont. On the

128 See Securing America’s Chemical Plants, PREEMPTION ALERT, Aug. 2006, at 2883,

www.uspirg.org/html/preemptionalert/august06.f{dkplaining that New Jersey regulatory initiatives
promptedcongressionatonsideration othe Chemical AntiTerrorism Act of 2005andthat thislegisk-
tion is ambiguous as to the scope of permissible state authority).
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substantive merits of the preemption clajnige fact that many stategisk-
turesN reflecting electorates that account for a large portion of &ieniN

have opted for the greenhouse gas emission standards tletivefifevould
require improved fuel econgnmcould be a deciding factogiven that the
relevant congressional intent concerning preemption is hard to discern.
There is no easy answer to the intent questioren that Congress expli

itly endorsed the right of California to adopt air standardststrthan the
federal standards (which arguably is what California and the other states
have donelnd Congress explicitly prohibited states from adopting fuel
economy standards stricter than the federal standards (which arguably is
what Caifornia and tle other states have done). Furthermoreeitherthe
Clean Air Act nor the EPCAlid Congress reference global warming or
carbon emissions. Proceduralbdoption of the federalistsensitive rig-

ness test for preemption cases might allow the courtefer donsideration

of the merits until the EPA grants a waiyvand at least would require the
industry plaintiffs to make a more compelling case for the hardship that
would result from defeal of federal court review. And whether the federal
courts findno preemption or simply choose not to decide for nbe qus-

tion of what are the appropriate federal greenhouse gadastis for cars

will be pushed squarely onto the congressional and federal agency sgenda
which is where the issue would have beemglago in an ideal federabp

litical markeplace.
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