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Research Note

IMluminations and Shadows from Jury Simulations

Shari Seidman Diamondl’2

In the 18 years since authors in Law and Human Behavior’s special issue on
simulation research called for more realistic jury simulations, jury simulations of all
kinds have proliferated. While simulations in general represent a significant
improvement over nonempirical armchair speculation about jury behavior, the more
ecologically valid features of recent simulations increase both the quality and the
persuasiveness of simulation results. Still missing, however, are theories and a data base
that will signal when these more elaborate and expensive design features are crucial.

INTRODUCTION

How well do jury simulations reflect jury decision-making? What methodologi-
cal features affect the ability of simulations to provide trustworthy information about
juries? How are courts likely to respond to simulations that purport to represent
how juries behave? What can researchers interested in policy do to ensure that courts
are provided with valuable and persuasive evidence from simulations?

In 1979, Law and Human Behavior published a special issue on Simulation
Research and the Law (Diamond, 1979). Authors writing in that issue raised ques-
tions about the theoretical, empirical, and policy value of available research on
the jury. Most of the jury experiments in the literature at that time were based
on rather crude and minimal trial simulations. Some of us (e.g., Vidmar, 1979;
Weiten & Diamond, 1979) suggested strategies that we believed could improve
the caliber of jury research (e.g., using videotaped trials instead of short, written
vignettes as experimental stimuli; studying juror or community-member respon-
dents rather than students from college subject pools; using more ecologically valid
dependent measures).
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The jury research literature has continued to grow during the past 18 years,
and a number of the studies published during that period have incorporated the
recommended strategies. For example, Hastie, Penrod, and Pennington (1983)
studied the effects of decision rule using jury venire members who viewed a vide-
otape of a homicide case, and others (e.g., Cowan, Thompson, & Ellsworth, 1984;
Ellsworth, 1989) have used the Hastie et al. tape to study a variety of issues.
Brekke, Enko, Clavet, and Sellau (1991) showed jury-eligible citizens a video-
taped reenactment of a sexual assault trial. Jonathan Casper and I have examined
the reactions of jury venire members to a videotaped antitrust trial on damages
(Diamond & Casper, 1992) and to a death penalty hearing (Diamond, Casper,
Heiert, & Marshall, 1996). I am currently analyzing the experimental results from
a third large-scale jury simulation using a videotaped products liability trial.? In
conducting each of these simulations, the authors created multiple versions of
the trial to vary aspects of the testimony or instructions so that the effect of
those variations on juror behavior could be assessed. In our antitrust, death pen-
alty, and products liability cases we used professional actors in a courtroom set-
ting. We showed the antitrust and death penalty trials to jurors awaiting
assignment to trials in Cook County courthouses, and the products liability trial
to jury-eligible community members whose demographics match the local jury
venire. All of this is expensive and time-consuming work, so it is worth asking
what is gained by such efforts. Have these more elaborate attempts at verisimili-
tude been worth the trouble?

Some of this research has been presented to trial courts and in appellate
briefs, giving judges an opportunity to comment on methodological charac-
teristics that enhance or detract from its persuasiveness (e.g., Free v. Peters, 1993;
Lockhart v. McCree, 1986). As a result, we also have further evidence on the
reactions of legal decision-makers to this type of evidence. What have we
learned?

AN EVALUATION

Weiten and Diamond (1979) identified six methodological characteristics typi-
cal of existing jury simulation studies that might reduce the validity of conclusions
drawn from that research: inadequate sampling, inadequate trial simulations, lack
of jury deliberation, inappropriate dependent variables, lack of corroborative field
data, and the nature of decisions based on role-playing. Researchers have dealt
with some, but not all, of these characteristics in a number of recent studies. The
results provide some insights on the effects of these features on what simulation
research can tell us about jury behavior. .

3My collaborator on the first two trials was Jonathan Casper, and my collaborators on the third are
Stephen Landsman, Michael Saks, and Linda Dimitropoulos.
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Inadequate Sampling

Increasingly, researchers have turned to courthouse jury venires and commu-
nity samples for respondents, using student populations for preliminary work. Al-
though some research has shown parallel results for student and jury pool samples
(e.g., Casper, Benedict, & Perry, 1989), other research indicates that even subsets
of former jurors who agreed to participate in research conducted after jury service
may differ in significant ways from jurors who become research participants in the
course of jury duty. The volunteer ex-jurors that Severance, Greene, and Loftus
(1984) recruited were older and more educated than the current jurors they studied,
and the verdicts of the two groups and the impact of deliberations on their verdicts
were also different. In developing a videotaped death penalty hearing, half of the
college students Casper and I tested voted in favor of imposing the death penalty,
but we had to revise the hearing transcript to obtain the same split on verdict pref-
erence from the members of the jury venire: jurors were much more inclined than
the students to favor imposing the death -penalty on the defendant in the original
version of the case.

Sears (1986) identified a number of attributes of college students that may
make it hazardous to use their behavior on cognitive tasks or in situations involving
conformity pressures to study how a general adult population would respond. Col-
lege students are particularly susceptible to normative pressures, especially from
peers, and are more accomplished at cognitive tasks than many members of the-
general population. Thus, for example, simulations with college students may over-
estimate the ability of jurors to handle complex trial testimony or instructions and
the power of an initial majority to produce a unanimous verdict.

If differences between student and general adult populations were confined
simply to differences in rates of conviction or willingness to find liability, and did
not interact with experimental manipulations, the choice of a subject population
would not be troubling. The difficulty is that we have not yet developed and tested
any theory that will tell us when differences will and will not emerge. In light of
the limited and inconsistent comparative tests currently available, two forms of data
collection seem appropriate. First, to build a data base that will allow us to examine
systematically the differences between student and adult samples, jury researchers
should routinely conduct Stage One work on college students that they can compare
with Stage Two results obtained from respondents more representative of jury ve-
nires. Second, until we can predict reliably when a student sample is likely to pro-
vide an adequate model of juror behavior, jury venires should remain the preferred
source for maximizing both face and external validity.”

Inadequate Trial Simulations

Trials are complex time-consuming events, and even the most elaborate
simulations last no more than a few hours, truncating the contents and the
time sequence of a normal trial. They are, however, far more lengthy and com-
plex than the 300-word case summary that typified early jury simulations. Both
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theoretical predictions (Kaplan & Miller, 1978) and some empirical evidence
(Baumeister & Darley, 1982; Linz & Penrod, 1982) suggest that experimental
effect sizes will be magnified when they appear in the context of abbreviated
trial simulations. Potential distortions are particularly likely in some of the work
on the effects on jury decision-making of defendant or victim characteristics
such as race and gender (e.g., McGlynn, Megas, & Benson, 1976; Ugwuegbu,
1979). All decision-makers are most likely to rely on stereotypes when they are
given little additional information on which to base decisions (Hamilton &
Sherman, 1996). Thus, a skeletal case description maximizes the likelihood that
stereotypes will be used to complete the picture. In contrast, a more extensive
familiarity with a defendant or witness gives the decision-maker other grounds
on which to base a decision. Because actual trials inevitably provide a myriad
of additional legally relevant and irrelevant bases on which to make a decision,
effects of race and gender may be substantially modified when jurors are pro-
vided with that additional contextual information.

Nonetheless, more abbreviated experimental stimulus materials can play
an important role in addressing some questions about jury behavior. Suppose,
for example, that an experimenter believes that. jurors will not only be more
likely to find a defendant liable, but will also give larger damage awards if
testimony reveals that the defendant had prior knowledge about the potential
danger of a broken stairwell where an accident occurred. If a strong presenta-
tion of information on prior knowledge produces no effect on damage prefer-
ences in a small vignette simulation, it is unlikely that the information about
prior knowledge will be a powerful enough influence to affect jurors if it is
embedded in a full-scale mock trial in which it may not receive particular em-
phasis.

A less-than-full-scale trial stimulus can also provide a suitable vehicle if the
research is designed to study decision-making issues that are not dependent on the
nature of the evidence being presented at trial. For example, while a study of the
credibility of various types of expert testimony may require a fairly elaborate simu-
lation to capture the relevant experience of a juror facing such testimony, a less
extensive trial stimulus might be sufficient for a study designed to test the effect
of the unanimity requirement on deliberations.

Some researchers have not observed differences between reactions to abbre-
viated and more extensive trial stimulus materials (Kramer & Kerr, 1989), and there
is no doubt that creating such materials is an expensive and time-consuming process.
Nonetheless, in view of the evidence that such differences sometimes do occur, the
trend toward more realistic trial simulations appears to be justified.

Lack of Deliberations

The prevailing view, which originated with Kalven and Zeisel (1966), is
that deliberations play a minor role in determining jury verdicts because the
predeliberation majority generally prevails in the end. Kalven and Zeisel (1966)
came to this view based on interviews with jurors who reported the first ballot
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distribution of their jury and the jury’s verdict. They suggest that “with very
few exceptions the first ballot decides the outcome of the verdict” and that
therefore “the real decision is often made before the deliberation begins”
(p. 488). Their conclusion, based on the first ballot evidence, is warranted only
if the first ballot reflects the distribution of predeliberation juror verdict pref-
erences unaffected by persuasion that has already occurred in deliberations.
Some recent work suggests that significant discussion often precedes any vote
by the jury (Sandys & Dillehay, 1995). Thus, the strong relationship between
first ballots and verdict revealed by Kalven and Zeisel may fail to disclose con-
siderable opinion shifts that take place as a result of deliberations, but before
a first vote is taken.

While a number of researchers have shown a strong relationship between
predeliberation distribution of verdict preferences on a jury and the jury’s verdict
(e.g., Stasser, Kerr, & Bray, 1982), a small but growing number of studies that
have included deliberations indicate that deliberations sometimes do influence out-
comes. MacCoun and Kerr’s (1988) research revealed a leniency shift associated
with criminal cases that use a reasonable doubt standard. Kerwin and Shaffer
(1994) found that student jurors who participated in dehberatlons were more likely
to follow judicial instructions to ignore inadmissible testlmony than jurors who
responded individually without deliberating. Other researchers have found evi-
dence that deliberation can reduce other biases that operate at the individual juror
level (Kaplan & Miller, 1978). In general, it appears that deliberations can produce
jury verdicts more consistent with legal norms, but other evidence suggests that
this effect may be limited to situations in which the legal instructions present those
norms clearly.

One potential value of all groups, including juries, is that they provide an
opportunity to pool information and correct misunderstandings. Thus, if jurors ef-
fectively share information and correct one another’s errors, comprehension should
improve following deliberations. Jurors in at least one study showed greater com-
prehension of trial testimony, but not judicial instructions on the law, following
deliberations (Ellsworth, 1989). In another study, jurors showed a significant im-
provement in comprehension of legal instructions, but only when a substantial ma-
jority began deliberations with a correct understanding of the relevant instruction
(Diamond & Levi, 1996). This pattern suggests that deliberations will reduce error
rates only if a significant proportion of the jurors begin deliberations with correct
information; otherwise, deliberation may simply reinforce the inaccuracies of the
majority.

Taken as a whole, these results point to the value of testing the impact of
deliberations on jury verdicts. Although juries are made up of jurors, and the
patterns of response obtained from studies of individual jurors will generally pre-
dict jury outcomes, our recent findings suggest that deliberations do not simply
develop the photographic negative present in the predeliberation vote distribu-
tion; careful studies of the deliberation process will thus add to our understanding
of the jury.
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Inappropriate Dependent Measures

The standard use of degree of responsibility and years in prison as the primary
dependent variables in jury research has all but disappeared. Breaking the hold of
these psychometrically attractive continuous variables in favor of the more realistic,
but less sensitive, dichotomous or at least categorical verdicts delivered by juries in
most states has been a major corrective to the kind of legal naivete that Vidmar (1979)
complained about 18 years ago. An interesting adjunct to the dichotomous guilty-not
guilty verdict has been an index that combines verdict choice with a scale of confidence.
‘Thus, Kassin and Wrightsman (1979) created an index that ranged from -8 to +8 by
multiplying juror confidence ratings (on an 8-point scale) by 1 for jurors who favored
a guilty verdict and by -1 for jurors who favored a not guilty verdict. This type of
index generally has a U-shaped distribution, so that it will not always be more sensitive
than the dichotomous measure. We do, however, have some evidence of the measure’s
ecological validity. In our death penalty study, Jonathan Casper and I measured juror
verdict preferences and confidence ratings before and after deliberations. Whether a
juror initially favored or opposed a death sentence for the defendant, jurors who
changed their verdict choice following deliberation had expressed significantly less con-
fidence in their predeliberation verdict choice than jurors who did not change their
verdict preference. Thus, the confidence a juror expressed in an initial verdict prefer-
ence was an indicator of how strongly the juror held that view, and the kind of com-
bination index used by Kassin and Wrightsman (1979) reflects this position.

Role Playing and Corroberative Field Data

The two remaining characteristics we identified in 1979 as potential weak-
nesses in simulation research endure, despite our ever more elaborate attempts at
verisimilitude. Field studies have accumulated, albeit unsystematically, and while
they give little indication of inconsistency between laboratory and field, few topics
have been the subject of parallel research in both settings [for an exception, see
Hans and Lofquist’s (1992) study of cases involving corporate defendants]. More
importantly, no further studies with jurors on the effect of role playing have been
done since the research we reported on 18 years ago [but see an interesting study
by Kaplan and Krupa (1986), who told student jurors that they were acting as real
judges in an actual case of alleged student cheating or as simulated judges].

In summary, then, we can take some comfort that our efforts to invest more
resources in the jury simulation paradigm have been justified. Nonetheless, we must
acknowledge that because the costs of this approach are substantial, they impose
tradeoffs. Moreover, even these more elaborate simulations cannot avoid some of
the inevitable uncertainties that research can reduce but not avoid.

First, any simulation that depends on a single case is potentially idiosyncratic in
ways that may modify the influence of independent variables being studied. The strategy
of studying multiple cases is easy to act on when a one-page vignette is used. When an
expensive videotaped trial must be created, researchers are less likely to test for consistent
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results across cases. Inevitable questions about generalizability arise, however, if we use
the same case over and over again to test all of our hypotheses about the jury.

Second, we need to develop and test a theory that can accurately predict the
circumstances under which real consequences of a decision do and do not affect
the pattern of decision-making. Respondents in a simulation often exhibit patterns
of behavior observed outside the laboratory setting, including anger, frustration,
and confusion, but behavior in the course of a simulation provides no direct evi-
dence that it provides an accurate reflection of jury activity.

What then distinguishes the real decision for the respondent? Presumably,
juror in a real case is more motivated to attend to the trial evidence, to determine
the verdict he or she really prefers, and to persuade fellow jurors that the jury verdict
is consistent with that preference. Yet, assuming that real jurors do have a higher
level of motivation, their heightened motivation may affect only some of the behaviors
that psychologists investigate. For example, researchers have used simulations to study
the influence of the hindsight bias on juror decisions (Casper et al., 1989). Because
of the hindsight bias, individuals asked to judge the foreseeability of an outcome tend
to see it as more likely if they are made aware of how events actually turned out
(Fischoff, 1975). Motivation may have little to do with the hindsight bias. Connolly
and Bukszar (1990) found that respondents who did and did not have a stake in
predicting the case outcome displayed the hindsight bias equally. It appears that the
mechanism of the bias is cognitive rather than motivational. In such cases, concern
about applicability to decision-making with real consequences may be overstated.
Similar work testing the effect of incentives on behavior needs to be done in other
areas. Without serious theoretical development and research on the consequences of
consequences, we must be circumspect about the predictive value of our simulations.

Yet despite these remaining questions about even the most elaborate simu-
lations, it is important to evaluate them in the context of other ways of testing
assumptions about jury behavior. Imagine the armchair alternative to the extensive
simulation work done in preparing for a space walk. Traditional nonscientific and
nonempirical ways of knowing are likely to be far less trustworthy sources of in-
formation than are carefully done simulations.

COURT REACTIONS

Even if researchers are prepared to believe that simulation findings provide
valuable insights about jury behavior, courts need not agree with that evaluation. Of
course researchers may choose to study jury behavior without expressing any interest .
that their work should influence policy. Scholars who believe that their insights have
policy implications, however, may be troubled by recent responses from some mem-
bers of the judiciary. The extensive body of jury simulation evidence presented to
the U.S. Supreme Court in Lockhart v. McCree (1986) drew a negative reaction from
a five-member majority.* Justice Rehnquist found that only 6 of the 15 studies that
were presented dealt with the central issue in the case, namely, the potential effects

“Empiricist Justice Blackmun concurred with the result, but not the opinion of Justice Rehnquist.
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on the determination of guilt or innocence of excluding from the jury individuals
whose opinions on the death penalty would disqualify them from determining
whether a defendant would be sentenced to die. He eliminated 3 of these 6 studies
on the grounds that they had been considered “tentative and fragmentary” when
presented in Witherspoon v. Illinois (1968) and were unchanged since that time.5 Con-
cern here is with the three remaining post-Witherspoon simulation studies that Jus-
tice Rehnquist ultimately set aside on methodological grounds.

Rehnquist criticized all three studies because they did not involve actual jurors
deciding the fate of an actual capital defendant, and he expressed doubt that such
studies could predict the behavior of actual jurors. It is unclear whether his doubts
were stimulated primarily by the respondent characteristics, by the lack of decision
consequences, or by both. It is also unclear whether he would have deemed these
grounds sufficient to justify disregarding them. But he did not rely solely on these
two attributes in rejecting the evidence. He also found two of the three studies ob-
jectionable because they failed to simulate deliberations. He found the same two
studies fundamentally flawed because they failed to exclude individuals who would
be ineligible to serve in the guilt phase due to their deep-seated opposition to the
death penalty which would prevent them from deciding guilt or innocence fairly and
impartially. At the end of the day, one study remained (i.e., Cowan, Thompson, &
Ellsworth, 1984), criticized but apparently not discarded for its simulation nature
and lack of actual jurors. Rehnquist concluded that a rule “as far reaching as the
one McCree proposes should not be based on the results of the lone study that
avoids [the] fundamental flaw [of including “nullifiers”]” (p. 172-173).6

In a more recent consideration of simulation research, the Seventh Circuit
(Free v. Peters, 1993) dealt with a study in which actual members of the jury venire
heard and read the description of a capital sentencing hearing and answered written
questions aimed at gauging their comprehension of death penalty instructions. The
federal district court had found, based on the empirical evidence, that the jury in-
structions provided constitutionally inadequate guidance to the jurors in reaching
capital decisions. On appeal before the Seventh Circuit, Judge Posner (writing for
a 2-1 majority) overturned the district court’s decision on procedural grounds and
went on to criticize the research. He found the particular study questionable on
two grounds. First, he characterized the procedures used as a written examination
and opined that jurors might be quite capable of performing in a trial situation
even if they performed poorly as test-takers responding to a written case summary
that failed to capture the characteristics of a full sentencing hearing. Second, he
complained that the research had failed to demonstrate that a revised instruction
would produce a higher level of comprehension.” :

SIn fact, two of the three studies were later published. Only a preliminary report of the Zeisel (1968)
study had been available to the Court in Witherspoon. The Goldberg study was published in 1970.
SEllsworth (1988) has written eloquently about Justice Rehnquist’s “and-then-there-were-none” approach
to the research evidence in Lockhart and his apparent insensitivity to the value of scientific triangulation
of evidence from multiple albeit imperfect sources.
"The Constitution requires adequate guidance from judicial instructions in capital cases, so it is not
clear why a defendant must supply an alternative instruction. Nonetheless, courts are more likely to
acknowledge a problem when they are also provided with a solution.
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Neither of these criticisms is fundamentally unreceptive to jury simulation re-
search. In fact, Judge Posner suggested two simulation studies that would potentially
address his concerns. The first study he suggested would compare performance on
the test after seeing a mock sentencing hearing with performance by those who
had seen only the written summary of evidence and instructions. Presumably, if
jurors did not show better performance after watching a more extensive hearing
simulation, their low performance in response to the more abbreviated materials
could not properly be attributed to that summary form. The second study he sug-
gested, in which the researcher compares juror performance in response to original
and rewritten instructions, has in fact been done. Linguist Judith Levi and I (Dia-
mond and Levi, 1966) tested the comprehension of juror-eligible citizens to the
originally tested instructions versus a simplified revised set of instructions. As others
had shown earlier with non-capital jury instructions (e.g., Elwork, Sales, & Alfini,
1982), jurors who received the revised instructions performed significantly better,
so the poor performance in the original study cannot be explained away by the
claim that jurors simply are not good test-takers.

Are courts then irrevocably unfriendly to simulation research? The larger pic-
ture suggests they are not — or at least that there is enormous variation in response.
Some courts have welcomed simulation studies, endorsing changes not only in jury
instructions (Mitchell v. Gonzales, 1991), but also in rules of evidence (People v.
Allen, 1988), and in procedures governing the conduct of jury trials (Arizona Su-
preme Court Committee on More Effective Use of Juries, 1994). Courts in general,
particularly in a post-Daubert world (Daubert v. Merrell Dow Pharmaceuticals, 1993),
are paying more attention to scientific evidence of all kinds. Walker and Monahan
(1996) suggest that “Simulation research . . . is likely to receive greater judicial
acceptance in the wake of Daubert and [the Federal Judicial Center’s 1994} Refer-
ence Manual [on Scientific Evidence]” (pp. 854-855).

Are courts skeptical about the weight they should give simulation research?
Absolutely. Moreover, a court confronted with even the most elaborate simulation
with optimal verisimilitude in the experimental stimulus, selection of respondents,
and the inclusion of deliberation can always (reasonably) point to the fact that
the trial is not real and that the jurors know that their decision will not affect the
fate of the parties. Of course, we might (reasonably) suggest that the appropriate
question is how probative the simulation evidence is when compared with other
available evidence and that the simulation, despite weaknesses, offers more reli-
able and valid evidence than the judge’s empirically untested assumptions about
jury behavior.

We might also offer a different sort of response. If courts are willing to en-
tertain questions about jury functioning, how, we may ask, should these questions
be addressed? Field experiments on real trials can be mounted when the questions
concern procedures like permitting note-taking or question-asking (Heuer & Pen-
rod, 1994), but more fundamental questions may require interventions that courts
and parties will be unwilling to endorse (e.g., if we wished to test whether jurors
are more likely to accept uncritically the testimony of a court-appointed versus
party-appointed expert, could we manipulate this feature in a set of real trials?).
Studies of jury verdict data, while attractive because they are often based on large
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samples of real jury verdicts, face serious limitations due to the many plausible
rival alternative hypotheses that cannot be eliminated (Vidmar, 1994). Even the
most perceptive observer is unable to obtain trustworthy evidence about jury be-
havior if that analyst is forced to rely solely on postverdict interviews with jurors
whose impressions of their initial reactions to the evidence and of the content of
deliberations are likely to be transformed in the course of deliberations and in light
of the verdicts they ultimately reached.

In the end, however, it is incumbent on us, if we want to assure ourselves
and to persuade courts how informative our simulation research can be, to continue
to test the effects of variations in methodology on our findings. Indifferent courts
are likely to be more interested if we can tell them when and how our microscopes
provide unique and accurate images not visible by other means.
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