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The happy or unprosperous event of any action, is not only apt to give us a
good or bad opinion of the prudence with which it was conducted, but almost
always too animates our gratitude or resentment, our sense of the merit or
demeit of the design.

—Adam Smith!

INTRODUCTION

When people make decisions about blame and punishment,
harm matters. Adam Smith captured a powerful intuition when he
asserted that, as a factual matter about human judgment, an unfortu-
nate outcome prompts resentment, whereas a fortunate outcome
prompts gratitude, and our judgment of an actor’s culpability rests on
the fortuity of the outcome.? Smith invites us to consider a person
who hurls a large stone over a wall into a public street, without regard
to where it might fall.? If the stone should accidentally kill a man,
severe punishment (even the death penalty) for the stone hurler
would be consistent with our natural sentiments. But it would be
“shocking to our natural sense of equity . . . to bring a man to the
scaffold merely for having thrown a stone carelessly into the street
without hurting any body.”*

The criminal law, too, recognizes that harm matters, even when
the harm in question is unforeseeable or adventitious. In most juris-
dictions, for example, attempted murder and murder are punished
differently.® Yet, whether a shooting victim dies or lives might depend
on how quickly the ambulance arrived, whether the bullet hit or
missed a vital organ, the skill of the surgeons who happened to be on
call at the hospital, the victim’s general health, and a host of other
circumstances over which the perpetrator has no control and which
he could not have foreseen. In this sense, the criminal law seems to
track closely our intuition that blame and punishment should corre-
spond to harm, even if the harm is unforeseeable or adventitious.

But is it really the case that intuitions about punishment and
blame track harm at all times and under all circumstances? The dis-
tinction between attempted and completed crimes is just one example
of the many ways in which the adventitious consequences of harm
might (or might not) affect our sentiments about culpability and pun-
ishment. For example, does the type of harm (e.g., physical, financial,
emotional) matter? Is the identity of the person who suffers the harm

I Apam SmrrH, THE THEORY oF MORAL SenTiMENTS 152 (London, Harrison & Sons
1853) (1759).

2 See id.

3 JId. at 148-49.

4 Id. at 149.

5 In California, for example, the sentence for an attempt is one-half the sentence
otherwise applicable for the completed crime. CaL. PENaL CopEk § 664 (West 1999).
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(e.g., a nurse or a homeless drug addict) important? Is the remoteness
of the crime’s harmful consequences (e.g., emotional suffering or
stress that eventually leads to a heart attack) significant?

Ultimately, these are empirical questions.® The answers to these
questions directly influence criminal sentencing generally, and capital
punishment in particular, resulting in grave and irreversible conse-
quences. The role that harm may or may not play in punishment
judgments has been the subject of recent debate regarding victim im-
pact testimony. Following the Supreme Court’s decision in Payne v.
Tennessee’ to permit surviving friends and family of homicide victims
to testify about the character of the victim and the emotional and psy-
chological impact of the victim’s death, commentators have criticized
this type of testimony for its effects on capital sentencing.® In particu-
lar, there is a concern that the use of victim impact statements will
introduce arbitrariness into the capital sentencing process and will re-
present a step backwards from Furman v. Georgia® and Gregg v. Geor-
gia,'° both of which emphasized the need for consistency in capital
sentencing systems.!!

The harms described in victim impact statements raise a variety of
concerns about the adventitious nature of these statements and their
impact on the decision about whether the defendant will ultimately
live or die. First, commentators are particularly concerned that victim
impact statements highlight the perceived relative worth of the victim,
and consequently that the jury’s judgment about whether to impose

6 In addition to these empirical questions about how variations in harm influence
people’s attitudes about punishment, there are also normative questions about how such
variations in harm ought to affect punishment. For the purposes of this Article, we focus
on the former question.

7501 U.S. 808 (1991).

8 See, e.g, Susan Bandes, Empathy, Narrative, and Victim Impact Statements, 63 U. CHr, L.
Rev. 361, 392-93 (1996) (noting that victim impact statements are stories that should not
be told in the context of capital sentencing because they overwhelm the jury and interfere
with its ability to empathize with the defendant); Angela P. Harris, The Jurisprudence of Vic-
timhood, 1991 Sup. Ct. REv. 77, 96-101 (noting that the jury’s focus on the victim during
the sentencing phase will lead to stereotyping and insufficient weight to mitigating fac-
tors); Wayne A. Logan, Through the Past Darkly: A Survey of the Uses and Abuses of Victim Impact
Evidence in Capital Trials, 41 Ariz. L. Rev. 143, 191-92 (1999) (suggesting that limits on the
use of victim impact statements are necessary to reduce the resulting arbitrariness in capi-
tal sentencing); Niru Shanker, Getting a Grip on Payne and Restricting the Influence of Victim
Impact Statements in Capital Sentencing: The Timothy McVeigh Case and Various State Approaches
Compared, 26 Hastings ConsT. L.Q, 711, 740 (1999) (concluding that the prejudicial effect
of victim impact statements must be restricted).

9 408 U.S. 238 (1972).

10428 U.S. 153 (1976).

11 See Gregg, 428 U.S. at 206-07 (upholding defendant’s capital sentence under Geor-
gia’s sentencing procedures because those procedures focused the jury’s attention on the
particularized nature of the defendant and the crime); Furman, 408 U.S. at 256-57 (Doug-
las, J., concurring) (overturning defendants’ capital sentences because the statutes under
which they were sentenced were susceptible to arbitrary and capricious application).
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the death sentence will be influenced by this inappropriate factor.!2
In this sense, whether someone kills a person of high or low standing
is adventitious because the death reflects neither the murderer’s
mental state nor the morality of the act itself.'® In addition, victim
impact statements detail the various harms that befall the victim or
the victim’s family after a crime, which might include financial com-
plications resulting from a crime, stress-induced illnesses, and various
other consequences that a defendant might not have been able to
foresee at the time of the crime.'* In this Article, we focus on one
specific consequence that is very often the subject of victim impact
statements: emotional harm to victims or survivors. We isolate this
issue because, compared to other types of harmes, it is particularly sub-
jective, amorphous, and likely to vary across individuals and circum-
stances. In short, the emotional fallout of a crime to a victim or a
victim’s family is a paradigmatic example of adventitious harm.

Does evidence about emotional harm inform people’s judgments
about punishment? In this Article, we report our own empirical find-
ings from a new experiment suggesting that adventitious, emotional
harm affects jurors’ sentencing decisions. In discussing our findings,
we consider a number of psychological principles that may account
for people’s reliance, at least in part, on emotional harm as a factor in
determining punishment. Because these are general principles, we
have no reason to believe that they are particular to one type of crime
or another. Therefore, although our study and much of our discus-
sion consider the general influence of emotional harm information
on punishment, we end by considering its consequences in capital
sentencing in particular.

In Part I of this Article, we discuss the role of retribution in the
psychology of punishment. In Part II, we examine the nature of acci-
dental harm in the psychology of punishment and victim impact state-
ments as a species of such accidental harm. In Part III, we present
empirical evidence that suggests that victim impact statements do in
fact influence lay sentencing decisions. After discussing the results of
this empirical research, in Part IV we examine several social psycho-
logical explanations for the influence of adventitious harm in general,
and victim impact statements in particular, on punishment judg-
ments. Finally, we conclude by discussing recommendations for re-

12 See, e.g, Amy K. Phillips, Note, Thou Shalt Not Kill Any Nice People: The Problem of
Victim Impact Statements in Capital Sentencing, 35 Am. Crim. L. Rev. 93, 105-06 (1997).

13 For empirical data on this issue, see Edith Greene et al., Victim Impact Evidence in
Capital Cases: Does the Victim’s Character Matter?, 28 J. AppLIED Soc. PsvcHoL. 145, 154 (1998)
(finding that greater victim “respectability” led to judgments that the crime was more
serious).

14 For examples of victim impact statements admitted into evidence but describing
harms that are arguably causally remote, see Logan, supra note 8, at 160-65.
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ducing the arbitrariness produced by the introduction of victim
impact statements in capital sentencing hearings.

I
THE SociAL PsycHOLOGY OF PUNISHMENT: THE EVIDENCE
THAT PEOPLE ARE GENERALLY MOTIVATED BY
HarRM-BASED RETRIBUTION

Although philosophers have identified a number of different
goals associated with punishing criminals—including deterring the of-
fender from committing future crime, deterring others from crime,
isolating and incapacitating the offender, rehabilitating the offender,
and retribution'>—there is a separate empirical question about the
extent to which these or other factors actually motivate laypersons’
punishment preferences. Empirical research on the psychology of jus-
tice supports an emerging consensus that people’s punishment judg-
ments are guided to a large degree by a harm-based retributive
psychology. Some research, for example, has examined the extent to
which laypersons’ ideas about punishment comport with federal sen-
tencing guidelines, in order to learn whether the guidelines are at
odds with lay intuitions about justice.'® Similarly, Paul Robinson and
John Darley have studied the extent to which laypersons’ punishment
judgments accurately reflect criminal law principles embodied in state
statutes and the Model Penal Code.'” Other research has focused on
the consistency between laypersons’ punishment intuitions and legal
principles regarding punitive damages in civil cases.’® In most in-
stances, people’s punishment judgments track the harm caused by the
crime. For example, laypeople and judges alike typically believe that a
person who steals five dollars from a church poor box should be pun-
ished less severely than a person who embezzles fifty thousand dollars
from the same church.'® The fact that judges pay particular attention
to harm in determining punishment judgments is evidenced in their

15 See, e.g., JEREMY BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF MORALS AND
LEcISLATION 178-79 (1948); IMMANUEL KanT, THE PHiLOSOPHY OF Law 194-98 (W. Hastie
trans., 1887); JeFFRIE G. MURPHY & JEAN HamPTON, FORGIVENESS AND MERCY 125-26 (1988).

16 See, e.g., PETER H. Rossi & RicHARD A. BERK, JusT PUNISHMENTS: FEDERAL GUIDE-
LINES AND PuBLic ViEws CoMmpARED (1997).

17 See PauL H. ROBINSON & JOHN M. DARLEY, JUSTICE, LIABILITY, AND BLAME: CoMMu-
NITY VIEWS AND THE CRIMINAL LAw (1995).

18  Seg, e.g., Daniel Kahneman et al., Shared Outrage and Erratic Awards: The Psychology of
Punitive Damages, 16 J. Risk & UNCERTAINTY 49, 62-63 (1998) (finding that jury punishment
judgments are affected by juror outrage at the degree of harm suffered by the plaintiff);
Cass R. Sunstein et al., Do People Want Optimal Deterrence?, 29 J. LEGaL Stup. 237, 243-44
(2000) (finding that people reject the notion that punishment should vary with probability
of detection).

19 Sgg STANTON WHEELER ET AL., SITTING IN JUDGMENT: THE SENTENCING OF WHITE-
CoLLAR CRIMINALS 66-68 (1988).
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own descriptions of their sentencing practices for white-collar
crimes.20

Thus, as an empirical matter, people generally are motivated to
punish so that the offender suffers as the offender has made others
suffer,?! and to impose the punishment that the offender deserves for
the wrong that he or she has committed.22 In other words, punish-
ment decisions generally reflect a moral reaction to a wrong—a sense
of deservingness.?® This motivation to punish based on the moral na-
ture of the offense appears to be independent of the punishment’s
potential to satisfy other sentencing goals such as deterrence.2* In-
deed, as a psychological matter, a retributive philosophy has been de-
scribed as the “default” sentencing strategy.?> That is, when people
are instructed to punish based on retribution, their sentences corre-
spond most closely with sentences given without explicit instructions
on strategy.2® Finally, when asked to rank the philosophies they be-
lieve should guide sentencing, people explicitly choose retribution as
the most important principle.2?

As demonstrated in research on people’s reactions to accidents,
attention to harm in determining punishment judgments sometimes
includes attention to adventitious harm. For example, the more se-
vere an accident victim’s injury, the more blame and responsibility
people attribute to the person who caused the accident.?® One expla-
nation for this phenomenon is that people are motivated to make de-

20 See, e.g., id. at 62-80.

21 See Sandra Graham et al., An Attributional Analysis of Punishment Goals and Public
Reaction to O.]. Simpson, 23 PersoNaLITY & Soc. Psvcror. BurL. 331, 333, 336 (1997)
(describing empirical research that shows retribution to be one of the most important
goals of punishment); V. Lee Hamilton & Joseph Sanders, Punishment and the Individual in
the United States and Japan, 22 Law & Soc’y Rev. 301, 318-19 (1988) (same).

22 Seq, e.g, John M. Darley et al., Incapacitation and Just Deserts as Motives for Punishment,
24 Law anp Hum. Benav. 659, 660-71 (2000) (presenting empirical results to support the
conclusion that when people impose punishment, they are motivated by just deserts
considerations).

23 See Neil Vidmar, Retribution and Revenge, in HANDBOOK OF JUSTICE RESEARCH 1N LAw
81, 35 (Joseph Sanders & V. Lee Hamilton eds., 2001) (noting that “retributive justice is
concerned with the moral nature of the offense”).

24 See Jonathan Baron & Ilana Ritov, Intuitions About Penalties and Compensation in the
Context of Tort Law, 7 . Risk & UNCERTAINTY 17, 31-32 (1993) (finding that many people do
not apply the deterrence rationale when reasoning about compensation and punishment);
Sunstein et al., supra note 17, at 239.

25 See Darley et al., supra note 22, at 666-67.

26 Id. (contrasting no instruction with retribution and incapacitation strategies); Rob-
ert M. McFatter, Sentencing Strategies and Justice: Effects of Punishment Philosophy on Sentencing
Decisions, 36 ]. PErsoNaLITY & Soc. PsvcHoL. 1490, 1494, 1498 (1978) (contrasting no in-
struction with deterrence, rehabilitation, and retribution strategies).

27 See Mark Warr & Mark Stafford, Public Goals of Punishment and Support for the Death
Penalty, 21 J. Res. CRIME & DELING. 95, 99-101 (1984).

28 Jennifer K. Robbennolt, Outcome Severity and Judgments of “Responsibility”: A Meta-
Analytic Review, 30 ]. AppLiED Soc. PsvcHoL. 2575, 2601 (2000).
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fensive attributions.2® In other words, when harm is severe, people
are threatened by the possibility that a similarly serious injury could
befall them. In order to reassure themselves that such severe out-
comes do not occur accidentally or randomly, people assign greater
responsibility for the harm to the relevant actors.3® For example, a
driver whose unoccupied parked car rolls down a hill is judged to be
more responsible and more blameworthy when the car happens to hit
and injure a group of pedestrians than when the same car happens to
hit a tree and injures no one. People assign responsibility and blame
in this manner despite the fact that in both scenarios, the driver’s state
of mind and behavior were identical.

The severity of harm therefore influences judgments of responsi-
bility and blame. Moreover, severity affects judgments about adventi-
tiousness itself. In particular, people view adventitious consequences
as less adventitious when the harm is serious than when the harm is
minor. This tendency is illustrated in a hypothetical in which a bank
robber’s bullet misses its intended target (the teller who is pressing
the alarm), and hits a bank customer instead.?! Under these circum-
stances, people are less willing to acknowledge the chance nature of
the harm to the customer when the harm is severe (victim is para-
lyzed) than when the harm is mild (victim is grazed by bullet).32 We
find it threatening to believe that a severe outcome could be due to
chance because that would imply that it could happen to us. We
therefore reduce the threat of accidental harms by viewing the event
as non-accidental and assigning more responsibility to the agent of
the harm.?® Evidence from a recent meta-analysis of existing studies
forcefully demonstrates that the more severe the harm resulting from
accidents, the greater the perceived responsibility, the greater the
blame for the accident, and the larger the mock jurors’ monetary
damage awards.%*

This review suggests two conclusions: harm is a critical factor in
people’s views about just punishments, and harm is not rendered ir-
relevant simply because it is adventitious or unforeseen. Given these
conclusions, it seems likely that a crime victim’s ability to cope emo-
tionally with a crime will influence jurors’ ideas about appropriate

29 See Elaine Walster, Assignment of Responsibility for an Accident, 3 J. PERSONALITY & Soc.
PsvcHoL. 78, 73-74 (1966).

80 See id. at 74.

31 See D. Chimaeze Ugwuegbu & Clyde Hendrick, Personal Causality and Attribution of
Responsibility, 2 Soc. BEHAV. & PERSONALITY 76, 78-79 (1974).

32 Seeid. at 82-84 (finding that respondents attributed more responsibility to the rob-
ber when the consequences of the robber’s actions were severe than when they were mild).

83 Not all scholars agree with the defensive attribution explanation. See, e.g., Marilynn
B. Brewer, An Information-Processing Approach to Attribution of Responsibility, 13 J. EXPERIMEN-
TAL Soc. PsycHoL. 58, 58, 61-62 (1977). :

84 See Robbennolt, supra note 28, at 2601-02.
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punishment. Before addressing this question empirically, we discuss
the unique nature of emotion-based victim impact evidence and the
current status of victim impact statements in criminal trials.

II
VictiM IMPACT STATEMENTS AS SUBJECTIVE
ADVENTITIOUS HARM

A. Background: “The Jurisprudence of Victimhood”3?

In Booth v. Maryland, the U.S. Supreme Court considered
whether, in a capital sentencing hearing, the prosecution’s presenta-
tion of information about the murder victim’s family members’ opin-
ions about the crime and about the defendant violated the Eighth
Amendment.?® The Court concluded that presentation of victim im-
pact statements in a capital sentencing hearing creates an unaccept-
able risk that the jury may impose the death penalty in an arbitrary
and capricious manner, because such evidence diverts the jury’s atten-
tion away from the crime and the defendant and toward the character
of the victim and the crime’s effect on his family.3? Therefore, the
Court noted, “[a]llowing the jury to rely on a [victim impact state-
ment] . . . could result in imposing the death sentence because of
factors about which the defendant was unaware, and that were irrele-
vant to the decision to kill.”*® Finding this possibility to be unaccept-
able, the Court held that the introduction of victim impact statements
in a capital trial violates the Eighth Amendment.?”

Only four years later, however, the Court reconsidered its posi-
tion on the constitutionality of victim impact statements. In Payne v.
Tennessee, the State of Tennessee introduced victim impact statements
in the penalty phase of a capital trial in clear violation of the Court’s
holding in Booth*® In a stark reversal of its decision in Booth, the
Court overruled itself and held that juries may consider victim impact
statements in deciding whether to sentence a defendant to death.*!
Specifically, the Court permitted the victim’s family and friends to tes-
tify about the victim’s personal characteristics*? (e.g., “she enjoyed
playing bridge and had many friends”) and the crime’s psychological

35 Harris, supra note 8, at 77.

86 482 U.S. 496 (1987), overruled by Payne v. Tennessee, 501 U.S. 808 (1991).

37 Id. at 505.

38 Id

39 See id. at 509.

40 501 U.S. 808, 815-16 (1991).

41 Id. at 828-30.

42 Seeid. at 814-16, 830. The Payne decision overturned prior precedent only in capi-
tal cases; the sentencing authority’s discretion to consider such evidence in noncapital
criminal cases was left undisturbed. See id. at 830 n.2.
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