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INTRODUCTION

When the Supreme Court issued its decisioRanmediene v. Bush
June 2008 the latest of several cases regarding the rights of terrogst su
pects held at Guantanamo Bait was hailed by progressive commentators
and human rights advocates as a taack in rights jurisprudenceHolding
that the Guantanamo prisoners possess a constitutional right to challenge
the legality of their detention through the writ of habeas corpus, Justice
Kennedy reached for appropriately lofty language, stafiipe laws and
Consttution are designed to survive, and remain in force, in extraordinary
times. Liberty and security can be reconciled, and in our system, they are
reconciled within the framework of the la¥. Indeed, the extension of a
constitutional provisiorto noncitizen wartime prisoneiseld outside the
United Statesvas breathtaking. This was especially so in the face of six
years of government insistence that the prisoners at Guantanamo had no
rights whatsoeverand could be held indefinitely, even ftife, without
charge or meaningful oppaonity to contest their treatment or detention.
The decision was a rebuke to the Exec
arnd, the Court told us, aassertion of the supmacy of law. It was a rights
moment Or so it seemed.
For many of us who have represented prisoners at Guantartamo,
promise ofBoumediendelt eerily familiar. While commentators, the press,
and even some <critics argued that t h
could challenge the ladjty of their detention augured the closure of Gua
t 8namo, few prisonersd6 advocates wer ¢
case ofRasul v. Busfithe Court similarly had held that the prisoners had a
right of habeas corpus, and yet, four years on, vBmmmedienavas -
cided, not a single prisoner had received a meaningful opportunitynto co
test his detentioh. Like Boumedienecommentators greeteRasulas a

1 128 s. Ct. 2229 (2008).

2 See, e.g.Ronald Dworkin,Why It Was a Great Victoyp5 N.Y. REv. Books No. 13, Aug. 14,
2008.

% 128 s. Ct. at 2277.

4 See infraPartll.B.1.

5By irights moment, o | mean a moment in history i:1
of legal victory that promises transformative change, particularly wigard to marginalized indiwie
als or communities. Although its legacy remains contested, we might thidowh v. Board of Ed-
cation as a paradigmatic rights momeigeeBrown v. Bd. of Educ., 347 U.S. 483 (1954).

6 As discussed throughout this Aste, | represented a Guantanamo prisoner, Omar Khadr, from
2004 until 2007.

7 542 U.S. 466 (2004).

8 SinceBoumedienedistrict court judges have begun to hold habeas merits proceedings, and in a
number of cases, have ordered prisoners relesSeed, g., Boumediene v. Bush, 579 F. Supp. 2d 191
(D.D.C. 2008) (granting writ as to Lakhdar Boumediene, Mohamed Nechla, Hadj Boudella, Mustafa Ait
Idir, and Saber Lahmar; denying writ as to Bekacem Bensayah); Bin Mohammed v.,Olmnig
1347, 2009 WL 4015438D.D.C. Nov. 19, 2009) (granting writ); Al Rabiah v. United States, Ne. 02
828, 2009 WL 30484340D.C. Sept. 172009) (granting writ)Barhoumi v. ObamaNo. 0515086, slip
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gamechanging decisiohand optimism spread among advocates argt pri
oners alike that the dems would bring law, and therefore justice, to the
seemingly lawless zone of Guantananiasulseemed an important exa
ple of transformative legal practiéghat is, a fundamental change in power
arrangements, brought about throughdabut the Executive nreaged to
frustrate that decision for years. ImportanBgsulwas decided on statst
ry grounds whileBoumedienavas squarely constitutionl. Nonetheless,
for many of the prisonersod6 advocates,
euphoria ofBoumedienavas tempered by the experienceRasu] which
taughtof the vast space that can exist between judicial decree and executive
action. The problem did not lie wiBoumedienewhose legal victory was
resounding, but with the limitations inherentany sut legal victory, and
the limitations inherent rights.

It was clear the moment the case was decided, and has been borne out
in the months of litigation in hundreds of cases since, Bmatmediene
alone could not close Guantdnamo, but could only natt@vspace in
which it is allowed to operate. It was into this space that the Obatna A
ministration stepped, promising to close Guantdnamo not because of a legal
requirement to do so, but because diftigal commitments, shaped but not
ordained by court @on.* Now that the headlines have faded, the rights

op. (D.D.C. Sept. 3, 2009¥lenying writ); Al Odah v. United States, No.-828,2009 WL 2730489
(D.D.C. Aug. 24, 2009) (denying writ)Al-Adahi v. Obama, No. 6380, 2009 WL 2584685 (D.D.C.
Aug. 21, 2009) (granting writ); Ali Awad v. Obamido. 05CV-2379, 2009 WL 2568212 (D.D.C. Aug
12, 2009)(denying writ); Bacha v. Obama, No.-2385, 2009 WL 2365846 (D.D.C. July 30, 2009)
(granting writ); Al Mutairi v. United States, 644 F. Supp. 2d 78 (D.D.C. 200an{ang writ); Al Ginco
v. Obama626 F. Supp. 2d 123 (D.D.C. 2009) (granting writ); Basardh v. Obama, 612 F. Supp. 2d 30
(D.D.C. 2®@9) (granting writ); Ahmed v. Obama, No.-2678, 2009 WL 948712 (D.D.C. Apr. 7, 2009)
(granting writ); Hammamv. Obama, 604 F. Supp. 2d 2dD.D.C. 2009) (denying writ); Bihani v. I
ama, 594 F. Supp. 2d 35 (D.D.C. 2009) (denying writ); Gharani v. B@&hF5Supp. 2d 144 (D.D.C.
2009) (granting writ); Al Alwi v. Bush, 593 F. Supp. 2d 24 (D.D.C. 2008) (denvirit); Sliti v. Bush,
592 F.Supp. 2d 46 (D.D.C. 2008) (denying writJhe case of the Uighurs, a Chinese ethnic minority,
has posed special chatiges, as their imprisonment has continued despite the district court ordering
their release. Their case is now pending before the Supreme Gaaiyemba v. Obama, 555 F.3d
1022 (D.D.C. 2009)ert. granted2009 WL 935637 (U.S. Oct. 20, 2009) (N&-0234) For morem-
formation on the Whurs, seénfra note126.
% See, e.gErwin ChemerinskyThree Decisions, One Big Victory for Civil Righd® TRIAL 74, 74
(Sept. 2004); Michael Greenbergéy, Third Magna CartaNATA. L.J., Aug. 2, 2004, at S7; Linda
GreenhouseéAccess to CourfdN.Y. TIMES, June 29, 2004, at Al; Oona A. HathawRsisoner's Rights:
The Court Puts the White Houselia Place NEwsSDAY, June 29, 2004, at A33.
10 CompareRasu| 542 U.S. 466 (holdinghtat the federal habeas statute, 28 U.S.2241 (2006),
provides for habeasiijisdiction over the detention of Guantdnamo prisonerith Boumediengl28 S.
Ct. 2229 (holding that the habestsipping provisions of the Military Commissions Act violatée t
Suspension Claust.S.ConsT. art. |, 8 9, cl. 2
M seefReview and Disposition of Individuals Detaine
Closure of Detention Fadil i e s, 0 E x 3492, 1@ Fatl.eReg. 4897. (Jan. 22, 2009) (providing
forthe cl osure of Guant8namo fAas soon as practicabl e,
dersalsciEnsuring Lawful I nt er M49lg4Fked. Regs4893 (J&x22,c . Order
2009) (regarding minimum standard of detention for etiee detainees, application of Common- A
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moment ofBoumedienéas dissolved into the less visible daily practices of
the Guantanamo lawyers, human rights advocates, and other allies, where
the asseion of rights is a necessary but inadequsiép toward justice for
the prisoners. In this peBoumediengeriod, even as some Guantanamo
prisonerso6 right s?Paadeyerasthe wodd atvasts thei ndi c
closure of the blighted facility, some positions taken by the new Admini
tration patend the perpetuation of some BuAtministration policies, or
even the creation of a new Guantandmadhus, we see now another der
tion of what we expeéenced afteRasul that the work of rights is important
but limited, and that the mere ste@nce ofrights is not enough to do justice.
This Article is about the work that rights do, and the work of the la
yers who assert them on their nclients
ordinate state wlence, as is the case with Guantanatnarite this gory of
Guantanamo based on my experiences of nearly three years of representing
a prisoner ther&. While commentators can point to an unbroken record of
legal victories in Guantanamo cases at the Supreme Edluetyiew from

ticle 3 of the Geneva Conventions, repudiation of Bush Administration legal positions on interrogation,
and cbsure of CIA detention facilities).
12 As discussed belovsee infranote 126 and accompanying text, federal judges have ordered a
small number of prisoners released following Bemedienelecision, and the Executiranch has
complied with theserders.
13 Three developments thus far in the Obama Administration are paiffjctriaubling. First, as
discussed in greater detail below, althoughte@ Ad mi ni strati on has a®@andoned t
tanto terminology on which the Bush Administration6
retained much of the substantigefinition. See infraPartsl.D & I1.B.1. Second, the Obama Admi
tration has decided to revive the military commission systBeePress Release, The White Houde O
fice of the Press Secretaigtatement of President Barack Obama on Military Commissibtay 15,
2009), available at http://www.whitehouse.gov/the_press_office/StatentdsRresidenBarack
Obamaon-Military-Commissions. Finally, the Obama Administration has opposed attempts to apply
Boumediengo prisoners held outside of Guantanamo.AlrMagaleh v. Gates604F. Supp. 2d 205
(D.D.C. 2009), Judge John D. Bates extenBedmedieneholding that foreign nationalsethined by
the United States at its military base in Bagram, Afghanistan, similarly had a constitutional right of h
beas corpus Disappointing many human rights advocates, the Obama Administration sought an interl
cutory appealwhich was granted Seé&\l Magaleh v. Gates, 620 F. Supp. 2d 51 (D.D.C. 2008)is
has led some, including thi¢ew York Timedo warn that the new Admis t r a t iitiom Gesying o s
judicial review of indefinitely detained terrorist suspects, threatens to create a netaraumao. See
e.g, Editorial, The Next Guantanamdl.Y. TIMES, Apr. 13, 2009, at A20.
14 Although my description and analysis of Gtaaramo are deeply informed by my experience
representing a prisoner there, the fact of representation limits what | am ethically able to diSelose.
MOoDEL RULES OFPROFA. CoNDUCT R. 1.6 (Confidentiality of Informationf2004) As such, my repor
ing onhis case is limited to what is in the public record, arehehen errs on the side of mtigclosure.
As of this writing, the prisoner | represented is still imprisoned at Guantanamo, and | no lonegamtepr
him, thus making his consent to further distlre by me impossible.
15 SeeBoumedienel28 S.Ct. 2229 (holding that Guantanamo prisoners have a constitutional right
of habeas corpusjlamdan v. Rumsfeld, 548 U.S. 557 (2006) (invalidating the military cesioms
system at Guantanamdjasul 542 US. 466 (holding that Guantanamo prisoners have a a@tatught
of habeas corpus); Ha md i V. Rumsfeld, 542a U. S. 507
UScitizen detained as an filenemy combatabbmsisof has a dti
his detention before a neutral decisionmaker). AlthougltHtmadicase involved a U.S. citizen impr
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t he ©pri sonessguite diferents gne hrowsune question the
claim of transformative legal practice that the Court cases might otherwise
suggest. This is not to say that the lawyering has itself been a failare. R
ther, | argue that instead of expecting rightsed ¢gal contest at and
around Guantanamo to produce transformative results, we might better u
derstand it as a form of resistance to dehumanization. Such w@irgfraf

the Guantanamo litigation invites comparison with other forms o&-resi
tance and helps gxain both the power and the limitations of legal practice
in extreme instances of state violence.

When placed in a human rights frame, Guantanamo is often described
in terms of the governmentdos deni al
important haeen the denial of their humanity. Guantanamo has been a
project of dehumanization, in the literal sense; it has sought to expel the
prisoner® consistently referred to dgerrorist® from our shared unde
standing of what it means to be human, so as tmipef not necessitate,
physical and mental treatment (albeit in the context of interrogationy-abho
rent to human beings. This has been agdizhed through three forms of
erasure of the human: cultural erasure through the creation of a terrorist
narraive; legal erasure through formalistic legerdemain; and physieal er
sure through torture.

While these three dimensions of dehumanization are distinct, they are
also nterrelated. All are pervaded by law, and more specifically, by rights.
This is to saythat law has been deployed to create the preconditions for the
exercise of a state power so brutal as to deprive the Guantdnamo prisoners
of the ability to be human. In this way, Guantanamo recalls Hannah
Arendt 6s f or nship as thé righto havé right$® Byithiseshe
meant that without membership in the polity, the individual stood exposed
to the violence of the state, unmediated and unprotected by rights.e-The r
sult of such exposure, she argued, was to reduce the person to a state of bar
life, or life without humanity. What we see at Guantanamo is the inverse of
citizenship: no right to have rights, a rights vacuum that enables extreme
violence, so as to place Guantanamo at the center ofgglstnot merely
for rights, but for humany® that state of being that giinguishes human
life from mere biological existencé.

In order to better understand the work that rights do, this Article e
pl or es wh ydvopates, sndudiegrny/self, alopted a rightsed
advocacy strategy in an aranment defined explicitly by the absence of
rights. Since the first prisoners arrived at Guantanamo, the Bush Admini

soned at a military brig in South Carolina, it is properly considered in this line of caxsesé Hamdi

C

was held on the da@amdaersemyp ddhmb Guamitafmedadb pri sone

Guantanamo until his U.S. citizenship was discovei¢amdi 542 U.S at 510.

16 HANNAH ARENDT, THE ORIGINS OF TOTALITARIANISM 298 few ed., Harcourt, Brace, & World,
Inc. 1966)(1951)

17 1d.; see alsdBI0RGIO AGAMBEN, HOMO SACER: SOVEREIGN POWER AND BARE LIFE (1998).
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trationds position had been that they
source of law® Thus did the Bush Administration attempt define a
rightsfree zone, through a manipulation of rights which seemed demonst
ably political. And yet, despite the overwhelming evidence of politics an
mating law at Guantdnamo, as advocates we mades&ioas decision to
engage in rightbased arguemt, andfrights tallo** more gengally. This
approach finds some support in the work of rights scholars (anchtrice
theorists in particular) regarding the continuing vitality of righdsed p-
proaches and the promise figiritical legalisn@® or firadical constitutioni
ismd*'d the very kinds of progressive constitutional optimism thaRéasul
and Boumedienalecisions inspire. But the subsequent litigation history
demands further inquiry into the political, cultural, jurisprudential sta-
tegic valie of arguing rights in the historical moment and place ofnaua
namo.

| argue that while we might hope for rights to obtain transformative e
fectd to close Guantanamo, for example, or to free those who are wkongfu
ly imprisoned at Guantdanamo and in othefapes of extreme state
violence, rights may do the more modest workesistance. Rather than
fundamentally reconfiguring power arrangements, as rights moments aspire
to do, resistance sl ows, narromws, and
cise of wolence. Resistance is a form of power contestation that works
from within the structures of dominatiéh.While it may aspire to overturn
prevailing power relations, its value derives from its means as much as from
its ends. Through resistance, new {cdl spaces may open, but even if
they do not, the mere fact of resistance, the assertion of the self against the
violence of the state, is selind lifeaffirming. Resistance is, in short, a
way of staying human. This, then, is the work that rightsaden pushed
to the brink of annihilation, they provide us with a rudimentary and perhaps
inadequate tool to maintain our humanity.

In Part | of this Article, | discuss the cultural erasure of thentzum-
mo prisoners through the creation of a p&&ptenber 11 terrorist naative,
or what | term an iconography of terror, their legal erasure through the cre

18 See infraPartl.D.

1% see generallyMARY ANN GLENDON, RIGHTS TALK: THE IMPOVERISHMENT OF POLITICAL
Discoursg(1991)(critiquing an overliance on individual rights in Ameaa legal discourse)

20 geeMari J. Matsudal-ooking to the Bottom: Critical Legal Studies and Reparati@@HARV.

C.R-C.L.L.REV.323,39394 (1987 def i ning critical |l egal imram as fa | ¢
tive power and that avoids the teapf indvidualism, neutrality and indeterminancy that plague many
mainstream concepts of rights or | egal principleso)
2 |d, at 334.

2 As Foucault famously wrote, firesi staMicHeL i s never

FOUCAULT, THE HISTORY OF SEXUALITY , VOLUME ONE 95 (Robert Hurly trans., Vintage Books 1978)
(1976)
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tion of the now abandond&nemy combatad® categoryand their physical
erasure through torture. | contextualize these discussions with narmtive d
scriptions of the place and space of Guantanamo, which | argue ase nece
sary to understand the contextual nature of rights and rights claims, and the
integral connection between law and narrative. In Part I, | deepensthe di
cussion of legal erasure thrdugritique and analysis of my repretsion

of a teenage Canadian Guantanamo prisoner, Omar Khadr, in military
commission proceedings, and through a doctrinal analysis of the shifting
meanings of core legal terms in the Guantanamo legal regime. Inrgp doi

| suggest how the experience of lawyering in and radoGuantanamo
helped to prove ujts lawless nature.

Part Ill considers the tactical, strategic, and theoretical values of-adop
ing rightsbased legal approaches in the riginé® zone of Guantana,
paying particular attention to the value of rights as recognition, aid ult
mately arguing the importance of rights as a mode of resistance toistate v
olence. In Part IV, | build upon this discussion of resistance by considering
direct forms of resistace in which prisoners themselves have participated.
In particular, | suggest the hunger strike as a paradigmatic form of prisoner

resistanccand argue thbabadyéisdgatgbnhsand

hunger strikes share a conceptual understgnofithe relationship between
rights, violence, and humanity. | conclude by refteg on the value and

limitations of reframing the work of the Guantanamopresso s 6 | awyer s

nothing more, but also nothing less, thangasice. | suggest that neither
the resistance of the lawyers nor that of the prisoners may be enough to gain
the prisoners6 freedom, but that t
Guantanamo, state violence is so extreme as to attempt to extinguish the
human.

Throughout the Arti@, | insist upon an understanding of Guantdnamo
in both material and theoretical terms. Seven years after its opening as an
interrogation and detention center, Guantanamo today is understood more
for its symbolism than for the actual events that havesjrieed or lives that
have been transformed ther®olitically and culturally, domestically and
internationally, Guantanamo is a standfor torture, abandonment of the
rule of law, and the general threat to civil liberties posed bywulze on te-
rorism&* In this way, even among its critics, Guantdnamo has been r

hey

2The Obama Administrationds abandonment of the e

Partll.B.1.
24
encanpass not only combat in places such as in Afghanistan, but the capture of individuals far from any

battlefield, such as in Bosnia, Gambia, and Zami§ae infranote 225 and accompanyingkt. Sim-
larly, antiterrorism policy includes practices as disparate as warrantless wiretapping of ideBssee
James Risen & Eric LichtblaBush Lets U.S. Spy on Callers Without CquNsyY. TIMES, Dec 16,
2005, at Al and rendering of noncitizento third countries where they have alleged tortses
COMMISSION OFINQUIRY INTO THE ACTIONS OFCANADIAN OFFICIALS IN RELATION TO MAHER ARAR,
REPORT OF THEEVENTS RELATED TO MAHER ARAR (2006), available athttp://web.archive.org/web/
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duced to allegory. But as critical as the lessons of Guantdnamo are for U.S.
law and policy, they must be rooted in the lived ebgreges of those who
have inhabited and endured the real warldsuantdnamo. For example,
torture at Guantdnamo is not simply a question of abstract legabranda
or an exercise in linglrawing, but a concrete project of state violence
enacted upon, and realized in, the human baadyhis regard, the mosini-
portant laws relating to torture are the laws of physics, as these are-the g
verning prineples and limiting factors in the exercise of force by one body
against another.

At base, Guantanamo is a matepebject,and more specifically auh
man onegenactedupon and through the bodies of those imprisoned there.
Thus, the story of Guantanamo | seek to tell here is of ed@aswdéural, k-
gal, and physicél and equally important, resistance to such erasure, itself
enacted upon and through the humanity of then@uramo psoners.

I. THE DEHUMANIZATION PROJECT OFGUANTANAMO : CULTURAL
AND LEGAL ERASURE

The purpose dbuantanamois to destroy people.
0 Jumah al Dossati

A. Rights in Context, Law in Narrative

| have visited the U.S. detention and interrogation center att@wa
mo Bay approximately twelve times since the fall of 2004. On one visit, in
December 2005, | met with my thetient, Omar Khadrat that time one of
about 400 prisonefsat Guantanaman a small trailer inside one of the
prison camp$’ Typically when my cecounsel and | met Omar, it was in a

20080313145724/hgt: /| | www. ar arcommi ssion. ca/eng/ AR_é&nglish. pd
fore a war in metaphor only. For further discussion of the dangerous consequences of accep#ng this m
taphor, seénfra notes41i 43 and accompanying text. For similar critiques of the war terminokeg,
JOSEPHMARGULIES, GUANTANAMO AND THE ABUSE OFPRESIDENTIAL POWER 1, 43 (2006) (arging
that the fAwar on terroro just.i fxerises substantiddamsorer esul t ed
power in the conduct of military opsegasdBrieofors, wi th f
Petitioner Salim Ahmed Hamdan at 18, Hamdan v. Rumd5di8,U.S. 5572006) (No. 05184) (refer-
ring to HAtare osmo .tcearlrl cerdd dO)w

% Jumah al Dossarl, 6m Home, but Still, WalHH RosTtAagd 17,2908, Gtu ant a n a m
B4. Al Dossari was imprisoned at Guantanamo from January 2005 until July 2007, at which time he
was released without chargtel.

26Throughoutthis Articl e, | refer to the indiaiduals in
ther than fAdet ai neegoyementh €hgda \veed mn menwtod s« dr eofyu stahle t o r
incarcersmed sasi S8poif a pi efceneaevmy hcdambsatianvtemtd oni @rfa
position that they are not prisoners of war under the Geneva Converiieasnfranote83 and accm-
panying text. The doctrinal implications of the choice of terminology aside, tfihdat t he- t er m fide
need0 obscures t he -termcahdiraded poterdidlly lifetime,antarcerdtian oflthose g
at Guantanamo, a reality | believe is better captured by describing them as prisoners.

a Although he is still at Guantanamo afthis writing, | no longer represent Omar Khadr. With
colleagues and students in the International Human Rights Law Clinic at American University@Vashin
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place called Camp Echo, a cluster of bungastyle buildings set around
the perimeter of a fencad compound. The rooms in which we met were
divided, with a very small cell on one side of a chain metal vaalt, an
empty space on the other, furnished with only a folding table and a couple
of plastic chairs. There was one vertical, opaque slit window by the door,
conjuring the outdoors but not actually permitting sight of it. The floors
and walls were a dinginstitutional white,and an air conditioner droned
erdlessly, keeping the room owewoled. To sit there for a few hours at a
time, as we typically did, was claustrophobic and at tineggadring.

But the room in which | met Omar this time was differefte walls
had wood paneling and there was an oriental rug on the floor. | sat in an
overstuffed couch and Omar sat in a recliner. There was a coffee table, a
television and DVD player, and a mirgfrigerator stocked with sodas and
snacks. Although idid so crudely, the space was designed to mimicia typ
cal Middle Eastern living room. There was even a hookah in one corner.
Only after several minutes in this altered space did | realize we were in a
high-end interrogation room. The camera in the egilind the metal ey
hooks in the floor, to which prisoners are chained, were the giveaways. It
was a reminder that Guantanamo is built upon deception, that even what
appears normal or especially what doésis artifice. The higkend inte-
rogation room exis in opposition to the lovend interogation roomad
rooms | have never been allowed to &dleose spaces designed not for
momentary cofort, but for threats of permanent pain. Omar had been in
the faux living room before, but he had also been in those wibms, sb-
jected to harsh interrogation and even torture. This included one instance,
at the age o$ixteen when soldiers used him as a human ééfiing him
off the ground, pouring solvent on him, and using his body to clean the
floor on which he hadir i nat ed because he hhadnot
room break. In those other rooms, interrogators threatened him with rend
tion?® to other countries, where, he was told, he would be raped by older
men?

ton College of Law, | represented Omar from July 2004 to April 2007. He continues to be represented
by military defense counsel and by Canadian civilian counsel.

ZBRendition has been defined as fAthe tramsfer of
ceeding in which the individual can challenge the transfer, to a country where he or giekisfatr-
t u r Margaret L. Satterthwait®@endered Maaingless: Extraordinary Rendition and the Rule of L.aw
75GEO. WASH. L. Rev. 1333, 1336 (2005). Although the CIA has maintained a rendition program for
decades, it gained new relevance after Sepés 11th. Two cases of rendition to torture by the United
States, those of Maher Arar and Khaledlsri, have been especially well documented. Maher Arar is
a Canadian citizen whom U.S. officials detained in New York en route to Montreal followiisg sov
his family in Tunisia. The CIA transferred Mr. Arar, against his will, to Jordan, and then to Syria, where
he was detained and torture@OMMISSION OFINQUIRY INTO THE ACTIONS OFCANADIAN OFFICIALS IN
RELATION TO MAHER ARAR, REPORT OF THEEVENTS RELATING TO MAHER ARAR: ANALYSIS AND
RECOMMENDATIONS 14, 27 30, 33 34 (2006). Khaled dlasri, a German citizen, was arrested ia-M
cedonia, transferred to CIA custody, and transferred to a CIA prison in Afghanistan. Dana Priest,
Wrongful Imprisonment: Aatomy of a CIA MistakaNVAsH. PosT, Dec. 4, 2005, at A1l. For furthex-e
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These two interrogation rooms, the one seemingly northal other
the site of deliberate dehumanization, exist 4igaide, their histories so
conjoined as to question whether they are in fact separate spaces,ner are i
stead mutually constitive of a single reality.

Despite aspirations across thaitical spectrum to identify a univetsa
ist source of rights, rights and our understanding of them emerge fesm sp
cific political, cultural, and historical aoments. As a matter of theory, we
might locate rights in some ontologically ethereal spaceaasai law &
tempts, but in praice, we can only discern the emergence of rigtiteir
arrival on the scer@ein the particularity of historical place and time. &im
larly, the substantive content of rights, their material expression through
law, has proverdlynamic and specific. As Austin Sarat and Thomas Kearns
have observediRights, which are claimed to be natural and unalienable, do
not spring fully formed at the conclusion of some philosophicalraegt or
analysis; instead, they take a long time toréalized and instantiat@g
So, too, do those instantiations vary over time, and gain force throsigh hi
torical accretiori* Elizabeth Schneider similarly has argued the dialectical

amples of the CIA rendition program, skenn e s t YSA/Jardad/Yemen Torture and Secret Dete
tion: Testi mony of t he 6 DjA mgep AMRr5¢/808/2005Aug.t4he 6 War o
2005 available at http://www.amnesty.org/en/library/asset/AMR51/108/2005/en/3df5t98@:11dd
8a23d58a49c0d652/amr511082005en. fdktailing the experiences of three Yemeni médohammad
Faraj Ahmed Bashmil ah, SaWddammaiesShabduhamBadiaadasio Al i , and
held in secret U.S.atention). For further background on the development of rendition in U.S. policy,
seeJane MayerQut sourcing Torture: The SecrRendditatoonroy Prf A
gram NEW YORKER, Feb. 14 & 21, 2005, at 106.

2 geeMemorandumfrom Muneer I. Ahmad & Richard J. Wilson to Habeas Privilege Team Re:
Request for Classification Review, O.K. v. Bu§id-CV-01136 (JDB) (Dec. 30, 2004) (copy on file
with author). For a recitation of otherstances of mistreatment that Omar experienced, see O.K. v.
Bush, 377 F. Supp. 2d 102, 1060 ( D. D. C. 2005) . In 2008, Omards C
released video of an interrogation of him in February 2003, when Omasixtesn Seelan Austen,
Blurry Peek at Questioning of a Guantanamo Inméater. TIMES, July 16, 2008, at A10. The video is
available aline at http://www.youtube.com/watch?v=yNCyrFV2G_0.

30 Austin Sarat & Thomas R. KearrBglitorial Introduction in LEGAL RIGHTS: HISTORICAL AND
PHILOSOPHICAL PERSPECTIVESL, 6 7 (Austin Sarat & Thomas R. Kearns eds., 1996).

'Derrida has described this temporality aas the fm
tion he borrows from Paal:

Nothing, according to reason alone, is justtself; all changes with time. Custom creates the

whole of equity, for the simple reason that it is accepted. It is the mystical foundationwef its a

thority. Whoever carries it back to its firsteiple destroys it.
Jacques Derridd;orce of Law: The Mstical Foundation of Authorityin DECONSTRUCTION AND THE
PossiBILITY OF JusTICE 230, 239(Drucilla Cornell, Michael Rosenfeld & David Gray Carlson eds.,
1992) (quotingBLAISE PASCAL, PENSEESNo. 294, available athttp://oregonstate.edu/instruct/phl302/
texts/pascal/pensebshtml#SECTION%20V).
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relationship of rights and politié8. Finally, the coercive dimensionf o
rights is perpetually contested, taking the form of such questiorits as
there a right without a remedyandfAre rights selexecuting® With this
understanding of the contextual specificity of rights in mind, | situate my
discussion not merely in thieistorical period inaugurated by September
11th, and not merely in the gowance regime of Guantdnamo Bay, but in
the even more particularized experience of representing a Guantdnamo
prisoner in legal proceedings.explicitly reject the role of legalistorian,
whose work is to look at the development of law with the benefit ©f di
tance, time, and personal detachmelmstead, | embrace the role of acc
dental legal ethnographer. Informed by the methodological principles of
social anthropology | am in this story a participant obseryseeking to
chart, document, and interpret the legal and cultural topographies of Gua
tanamo from the inside out, through a process of informatidregag and
analysis made possible only through social engagemeneindty legal

and cultural systems | am studying. | declare openly my ctibjees as an
advocate, but subjectivity is inherent in all ethnography; it is the price one
pays for the qualitative and relational analysis of participant observation.

Admittedy, mine is a deeply imperfect methodology. | did not set out
to research and write an ethnography of Guantanamo; rather, | intended to
be an adecate there. And so in both intention and practice, my claims to
ethnographic method are perhaps more gdsthem rigorously faithful.
Nonet hel es s, I i nsist upon situating
the fisocial text* of Guantanamo, and through the use of narratitemgpt
to provide the kinds of thick description of Guantanénits people, ingt
tutions, histories, and ambitiamghat enable meaningful ltural and legal
inquiry.

It is, however, not only the historical specificity of rights that compels
such an approach. Law itself is dependent upon narrative for its meaning.
Narrative raders lav from doctrine to praxis, law in stasis to law in action,
abstract hermeneutic to the friction of readrld substantiality. Robert
Cover described law as semiotic, a system of signification, rather the&n a d
terminate corpus of setfefining rules® On its own, then, law is indete
minate. As Cover argueilaw is a esource in signification that enables us

32 SeeElizabeth M. SchneideiThe Dialectic of Rights and Politics: Perspectives From thenwo
e n 6 semdhp6d N.Y.U. L. REV. 589 (1986).

33 SeeCLIFFORD GEERTZ, NEGARA: THE THEATRE STATE IN NINETEENTH-CENTURY BALI (1980);
CLAUDE LEVI-STRAUSS TOTEMISM (1963); BRONISLAW MALINOWSKI, THE FAMILY AMONG THE
AUSTRALIAN ABORIGINES A SOCIOLOGICAL STUDY (1963).

34 See, e.¢.CLIFFORD GEERTZ, THE INTERPRETATION OFCULTURES 449 (1973)(espousing theni
terpretation ofcultitde s and compl ex societies as fAtextso).

35ﬁ[ Ll]aw is predominantly a system of meaning rath
The Supreme Court, 1982 TéRorward: Nomos and Narratiy®7 HARv. L. Rev. 4, 12 (1983)he-
reinafter CoverNomos andNarrative.
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to submit, rejoice, struggle, pervert, mock, disgrace, humiliate or digfify.
Narrative context fixes the meaning of law, legal institutions, dextand

legal practice, because law is fundamentally and inextricably embedded in
narrative. As Cover wrote:

No set of legal institutions or prescriptions exists apart from the narratives that
locate it and give it meaningr-or every constitution thelis an epic, for each
decalogue a scriptureOnce understood in the context of the narratives that
give it meaning, law becomes not merely a system of rules to be observed, but
a world in which we live’?

Let me be clear about what | mean by narrative.cifipally, | want to
distinguish narrative from mere story. The narrative with which | am co
cerned is the social construction of meaning in human behavoomstra-
tion both antecedent to and constitutive of law. Of course, in any historical
moment, raltiple narratives exist simultaneously, pitched in implicihco
test with one another, each promising the fullest explanation of our times.
In this sense, narrative is a vision of the world, a story not just of plot and
characters, but of what forces amdtivations animate mple and event¥.

| say that narrative is both antecedent to and constitutive of éaw b
cause it is through the meanintpking process of narrative construction
that law itself acquires meanifigWe can think of narrative as the atehi
ture of context, claiming and defining specific spaces, evoking histories,
giving expression to social and cultural influences, arising from and e
pressing a specific politics, and fusing a normative vision with the nlateria
ity of the real world. Nartive makes angment, around law and through
law, rooting itself, as Cover wrote, in normative wortdslo understand a
legal dispute, one must comprehend the narratimgegbit inhabits. And
to understand a legal victory, one must recognize the triwshphe nara-
tive vision over another.

% 1d.at8.

37 1d. at4i 5.

%8 vet narrative does not merely reflect a social order. The discursive act of narration renders that
social order, and its social meaning, flexible and dynamic, creating realities as it describesSésem.
BRUCELINCOLN, THEORIZING MYTH: NARRATIVE, IDEOLOGY, AND SCHOLARSHIP 149 (1999) (desdo
ing a political theory of nast i ve t hat irecognizes the capacity of
stories,. . . introducing changes in the classificatory orderthat reflect their subject position and-a
vance their interestso). Narrative derives from
transformed into an idogical contest, in which discursive interpretafiothe naming of actors and
ideas,the foregrounding of valueand the selection of chronolog@esimultaneously reflects and o
stitutes the social reality it seeks to createeeClifford Geertz,ldeology as a Cultural Systerm

I

a

IDEOLOGY AND DISCONTENT63i 64 (David E. Apter ed., 19641([ T] he functi on of ideol o

an autonomous politics possible by providing the authoritative concepts that render it meaningfal) .

Narrative and soci al real ity t-feprosluctiom, eachlopecbkirgd i n i a

simutaneously producer ahntoLy,suprd a2l0. of t he ot her . o
3% SeeANTHONY G. AMSTERDAM & JEROME BRUNER, MINDING THE LAwW 113 (2000)(describing
narratineessaagi 8tberse of | awo).
40 cover,Nomos and Narrativesupranote35, at 5, 25.

1694



103:1683(2009 Resisting Guantanamo

My recourse to narrative in this Article, then, is itself argument, a
claim to the multiple, conflicting, and projected understandings ohtaua
namo as place and people, historical time and historical evenpgysmd
belief. | seek to illurmate the legal and rights context of Guantdnamo, for
which narrative is not merely a convenient device, but an indispensable and
constitutive mdtodology.

B. The Cultural Erasure of the Human: An Iconography of Terror

From the mment Guantanamo opened as an interrogation center for
terrorist suspects, the Bush Administration described the prisonétheas
worst of the worsf as unfathomably dangerous, and as trained and ha
dened killers! As the therChairman of the Joint Chigfof Staff eclared
in January 2002, these are the kind of people who would chew through the
hydraulic cable of a CL7 cargo plane to bring it dowh.The government
coupled these characterizations with menacing imagasyanonymous
sources leaked pictiseof men being transported to Guantdnamo while
strapped to the floor of a plane, heads covered, hands shackled, an Amer
can flag draped above, and still more pictures of men in orange jumpsuits,
crumpled on the ground behind chidiitked fence? Taken togther, these
images helped to construct a state iconography ofwttae on terroismo
They told a narrative of transnational forces of evil fanaticallyradted to
the destruction of the United States, to which the United States ¢hen r
sponds with miliary and moral superiority. Thus, the enemy isdsied,
neutralized, and relered abject, and remains broken and contained.

In this regard, we might think about the value that Guantdnamo served,
interretional condemnation notwithstanding, in purchasing estim faith
in the belief that the homeland is secure. Guantdanamo is evidence of the
g o v er n nmeeeasd \Gsible lsuunot too visible, close but not too cldése
in subduing evil. Through partial visibility, the American public was e
couraged to see a gowenent ensuring our safety; through partial agecl
sion, we were relieved of the knowledge of the methods used to achieve
such security. Thus Guantanamo fills an existential need for security. That
we obtain such security through the quarantine of darkbodis is ad-
miliar compromisé at Guantanamo, as well as in the territorialited
State® and one that is not easily disturbed. Indeed, the very ground on
which prisoners were first kept at Guantdnamo wasigusly used by the

41 SeeJohn Mintz,U.S. to Free 7 Held in Cub&VASH. PosT, Oct. 23, 2002at A2 (quoting @nald
Rumsfeldbés description of the prisoners as the fAwor

42 geeDonaldRumsfeld  U. S of D&.eanddGenRichard B.Myers Chairman, Joint Chiefs of
Staff, Department of Defense News Briefing (Jan. 11, 2002), http://www.defenselink.mil/
Transcripts/Transcript.aspx?TranscriptlD=2031.

4 Representative photos are availablbtgt:/[globalresarch.ca/articles/CRG211A.html
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U.S. government to detalaitian refugees in the 199¢sCloser to home,
the overincarceration of African Americans and Latinos in U.S. prisons
promises safety through racial containnf@nfnd it was this exact bargain
of securing the nation through incarceration ob@al minority, uninvited
to the bargaining tablehat led to the incarceration of Japanese Americans
during World War 1126

The dark, bearded, turbaned men of Al Qaeda are central figures in the
postSeptember 11 state iconography, and though pictures of seners
at Guantanamo as they currently appear have not been released, it seems
fair to say that these essentialized notions of the terfaist what Guiata-
namo is meant to conjurelt is men like these, we are meant to believe,
who are mprisoned there.

4 The history of Haitian detention at Guantanamo is a particularly ugly oBee BRANDT
GOLDSTEIN, STORMING THE COURT (2005); Harold Hongju KohT he fiHai t i Paradi gmo i1
States Human Rights Polic}03 YALE L.J. 2391(1994); The Lowenstein Human Rights Clinidliens
and the Duty of Nonrefoulemertaitian Caters Council v. McNaryg HARv. HUM. RTS. J. 1 (1993).

Amy Kaplan has linked this racialized history of Guantanamo to its present usage, writing:

The current gsoners not only first literally inhabited the camps built for the Haitian and Cuban

refugees, but they also continue to inhabit the racialized images that accrued over the century in

the imperial outpost of Guantdnamo: images of shackled slaves, infeadézs, revolutionary

subjects, and undesirable immigranf&he prisoners fill the vacated space of colonized subjects,

in which terrorism is imagined as an infectiousedise of racialized bodies in need of quarantine.

The category ofo fAefnfearrye sc oaniblat dainftfser ences among t he

on these older imperial codes.. Thus fAenemy combatantoeis a racia

cause of rampant racism toward Arabs and Muslims, but also because of this [8stoeptypes

of the colonized, immigrants, refugees, aliens, criminals, and revolutionaries are intertwined with

those of terrorists and identified with racially marked bodies in an imperial system that not only

colonizes spaces outside U.S. territories but also reggulae entry of people migrating across the

borders of the United States.

Amy Kaplan,Wherels Guantanamg?7 AM. QUARTERLY 831, 840 (2005).

* The argument regarding structural racism in the U.S. criminal justice system, culminating in the
disproportimate imprisament of African Americans and Latinos, is a familiar osee, e.g MICHAEL
J.LYNCH & E.BRITT PATTERSON RACE AND CRIMINAL JUSTICE (1991) (compiling several articlessdi
cussing the impact of racial biases on all stages of the crimin@igsststem); Angela J. DaviBrose-
cution and Race: The Power and Privilege of Discreti®hFORDHAM L. Rev. 13, 2530 (199899)
(discussing the discriminatory impact dflige officer and prosecutorial discretion and describing them
as further manifestimins of racial disparities in the criminal justice system).

8 See, .g.BRIAN MASARU HAYASHI, DEMOCRATIZING THE ENEMY: THE JAPANESE AMERICAN
INTERNMENT (2004) €oncludingthatU.S. internment of Japanese Americans duringlé\Mfar 11 fur-
thered broad sogpolitical goals of the U.S. gowament visavis the Japanese American population);
TETSUDEN KASHIMA, JUDGMENT WITHOUT TRIAL: JAPANESE AMERICAN IMPRISONMENT DURING
WORLD WAR Il (2003) @rguing that plans for U.S. internment and incarceration of JapanesgcaAns
far preceded the attack on Pearl Harbor in 1941 and were developed as early as the 1920s in preparation
of a perceived future conflict with Japan).

47 | have written previously on the racial construction of the terrorf&teMuneer I. AhmadA
Rage Shared by LawPostSeptember 11 Racial Violenés Crimes of Passio®2 CAL. L. Rev. 1259
(2004) [hereinafter, AhmadRage Shared by LgwMuneer AhmadHomeland Insecurities: RacialiV
olence the Day After September, 2 Soc. TEXT 101 (2002). Seealso Margaret Chon & Donna E.

Arzt, Walking While Muslim68 Law & CONTEMP. PROBS 215 (2005)Leti Volpp, The Citizen and the
Terrorist, 49 UCLA L. Rev. 1575 (2002)
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My former client, Omar Khadr, is imprisoned there. He was a fifteen
year old boy when taken into U.S. custody. When Omar arav€diané-
namo, he could not yet grow a beard. Indeed, he had not completed pube
ty. As scientific research on adolesceievelopment tells us, his brain
physiology was still in a state of flux, the biological bases for impulse co
trol and exercise of judgment still inchodte Now, at agetwentythree
Omar, a Canadian citizen, has spent nearly one fourth of his [Beaata-
namo Bay.

The state is as dependent upon narrative for the instantiation of law as
are those who would contest state pofvePrecisely for this reason, narr
tives of the state are instruments of violefc&heir totalizing, explanatory
claimsbludgeon multiple and divergent histories, the wave of mastes-narr
tive washing over the gratar, specific accounts of 400 individual human
bei ngs. The task of the prisomerso |
tive accounts, thereby contesting tbéanket assertion of state power
through the exercise of narrative autonomy.

At Guantanampthe state narrative was presumptively legitimage b
cause it did not begin there. Instead, it derived from and helped to reinforce
a racialized scial constructiorof the terrorist that had already taken hold in
the aftermath of September 11, and that has its antecedents well before.
Immediately following the terrorist attacks, the Bush Administratiop- de
loyed a set of racially directed immigration enforcement atdrdion pra-
tices which, coupled with tlusands of incidents of hate violeidce
including nineteenmurder® helped to consolidate the disparate identities
of Arabs, Muslims, and South Asians into a newly minted monolithie- cat
gory in the American racial leson: the fiMuslim-lookingd persorf?
Through these state and ostensibly private practices, the Muslim and the
terrorist became one and the same. As Leti Volpp has argued, this racial

“®seeJohnson v. Texas, 509 U.S. 350, 367lop¢dl993) (i
sense ofesponsibility are found in youth more often than in adults and are more understandable among
the young. These qualities often result in impetuous aeddlin s i der ed act isesatso and deci
Brief for the American Medical A€m, American Psychiatric Aés, American Society for Adoseent
Psychiatry, American Academy of Child & Adolescent Psychiatry, American Academy of Psyéhiatry
the Law, National As® of Social Workers, Missouri Chapter of the National@Assf Social Workers,
and National Mental Health A8s as Amici Curiae Suppang Respondent, Roper v. Simmons, 543
U.S.551(2005) (No.0833) (arguing that adol egdwertdO)mi nds are
49 SeeCover,Nomos and Narrativesupranote 35, at 3Bom¢sif Toheici ak-dom is al
t i c u.l.aAndit, too, reaches out for validation and seeks to extend its legitimacy by gainipg acce
tance fromthenorat i ve worl d that | ies outside its core. o).
0 See idat4 0 (hé jiirisgenerative principle by which legal meaning proliferates in all cammu
ities never existsinisal i on from violence. 0) .
51 SeeAhmad,Rage Shared by Lawupranote47, at 126582; Volpp,supranote47, at 157686.
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category was indwently oppositional to a newly consolidated post
Septembr 11 national identityand acted to expel Arabs, Muslims, and
South Asians from the duiral or affective (noformal) citizenship they
might otherwise havenpyed??

fiMuslim-lookingd is a peculiar category, as it collapses phenotype and
faith, and conjues a literal face of religion. It presumes that we know what
a Muslim (and therefore a terrorist) looks like. Although this category is
ostensibly about religigrand embraces various visual cues, such Bs tu
bans, beards, and veifdt opens a space heking somewhere betweee-r
ligion and race, and indeed, has significant racial valance. The Muslim is
different, and deficient, not only in appearance, but in constitution. The
menace is not merely the God who is worshipped, but the broader set of
culturd practices, modes of living, and systems of belief that are attributed
monolithically to more than a billion people. It is, therefore, the total e
bodiment of the Musli@d the Muslim bodg that is constructed as an &th
rent mortal threat.

The political powe of the Muslimterrorist equation is in expelling the
Muslim terrorist suspect not only from the national polity, but from thie civ
lized world. The seeming incomprehiaikity of the September 11 attacks
renders the terrorist suspect monstrdukerebynecessitating a strategy of
containment. Thus the n&drientalist® formation of thefiMuslim-lookingd
category in the aftermath of September 11 helped to make Guantanamo not
only possible, but necessary.

This phenomenah the creation of a monster who nothpm®xists in
opposition to the civilized, but is invented in order to establish the liberal
bona fides of the civilizadl is painfully familiar, especially for its invee
tion of the Muslim shject. As Sartre wrote in the context of French racism
toward Algeaian colonial subjectsiiOne of the functions of racism is to
compasate the latent universalism of bourgeois liberalism: since all human

52 Volpp, supranote 47, at 159298. Volpp does not argue that the p&dptember 11 national
identity was monolithic, but instead that statgions helped to forge a new and recognizable identity
claim. Id. Of course, that claim, like all identity claims, has been contested.
%3 For a discussion of the performative dimensions of Arab, Muslim, and South Asian identities in
the aftemath of Sepember 11, se€hon & Arzt,supranote47; Sunita PatelPerformative Aspects of
Race: Adriath, AMuW South Asianod RaclOA$iaNPac.AMmABd. i on After
61 (2005). For a discussion gferformance theory and identity, ¥2evon W. Carbado & Mitu Gati,
Working Identity 85 CORNELL L. REV. 1259 (2000); Nan D. HunteExpressive Identity: Recupeiiag
Dissent for Equality35 HARv. C.R-C.L. L. REv. 1 (2000); Kenji YoshinoCovering, 111 YALE L.J.
769(2002).
54 SeeJasbir K. Puar & Amit S. RaMonster, Terrorist, Fag: The War on Terrorism and thePr
duction of Daile Patriots 20 SocIAL TEXT 117 (2002).
55 SeeEDWARD W. SAID, ORIENTALISM ( 1 978) (introduci ngdescibeat er m fiOr
Western conception of the Orient, in terms that reflected and perpetuated political and cultural hegem
ny toward the region).
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beings have rights, the Adgan will be made a subhumaft. The existence

of the liberal, civilized West, thereforesquired the invention of the illilbe

al, barbaric East fithe only way the European could make himself man
was by fabricating slaves and monst#fsThe postSeptember 11 ican
graphy thus easily took hold in the entrenched understandings of the Mu
lim sulject.

Returning to Omaro6s case, he was ca
July 2002, following an intense firefight around the house in which he was
living.>® Several hours of combat and t&00 pound bombs killed the other
occupants, who were believéd be Al Qaeda filgters®® The government
alleges that at the conclusion of thefigght, Omar arose from the rubble of
the destroyed house and threw a grenade that killed a U.S. $blulile
the Bush Administration claimed the authority to detamséhat Guatara-
mo indefinitely and without charge &nemy conbatants? it nonetheless
chose to try a small number of prisoners, including Omar, for alleged war
crimes in military comnssions®?

Hovering in the background of the formal charges againstr@neaa
variety of suspicions and allegations about his faffilidis father, in pe
ticular, is suspected by the United States to have had terrorist ties, and his
family is deeply unpopular in Canada. Taken together, the formalnand i
formal charges agaih®©mar assimilate him into a barbaric clan of cold,
calculated murderous men, finding a special place for him in the gover
ment 6s iconography of terror. I n th
subtly reinforcing the notion of the Muslim terrorisspact as constitutés
ly monstrous, so much so that his children are nahgai terroriststoo.

56 JEAN-PAUL SARTRE, COLONIALISM AND NEOCOLONIALISM 149 (Haddour, Brewer & McWi
liams trans., Routledge 200(1)964).

57 SeeVolpp, supranote47, at 158691 (characterizing the peSeptember 11 construction of the
terrorist as a redepfment of Orientalist tropes).

%8 JeanPaul SartrePrefaceto FRANTZ FANON, THE WRETCHED OFTHE EARTH lviii (Richard Phl-
cox trans., Grove Press 2004) (126

59 see Charge Sheet at iB, United States v. Khadr, (Apr. 4, 2007gvailable at
http:/iwww.defenselink.mil/news/Apr2007/Khadrreferral.p@gnadian Pres§anadian teenager threw
grenade:U.S. Military (Sept. 9, 2009)available athttp://montreal.ctv.ca/servlet/an/plocal/CTVNews/
20020909/kahdr_omar_recovery _020909/20020909/?hub=MontrealHome.

80 SeeMICHELLE SHEPHARD, GUANTANAMO 68 CHILD: THE UNTOLD STORY OF OMAR KHADR 83
(2008).

61 Charge Sheet at B8, United States v. Khadr, (Apr. 4, 2007)available at
http://iwww.defenselink.mil/news/Apr2007/Khadrreferral.pdf.

52 see infraPartll.B.1.

53 see infranotesPartll.A.

For an exhaustive di s $HEPBARD, sopranate0. Omar 6s fami |l y, s
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C. Cultural Erasure Through Normalization: Welcome to Guantdnamo

The central cultural project of Guantdnamo has been to normalize what
is, on first inspectionextraordinarily aberrant, and to render intelligible the
seemingly bizarre.

My colleague and coounsel Rick Wilson and | made our first trip to
Guantdnamo in October 2004. Over the course of nearly a dozest subs
guent visits, my experience and memory lod place have become rout
nized, but that first trip was fraught with anxiety, anticipation, and fear of
the unknown. Only a handful of habeas lawyers had visited the iséand b
fore us® leaving to our imagination what a military interrogation and mlete
tion center in a laWiree zone must look like. Into that imagined world, |
projected myself, a browskinned Muslim entering a facility whose peeo
cupation was the interrogation and detention of brskinned Muslims,
thus adding idetity-based anxiety to mmany other fears.

Our travel to Guantanamo did nothing to disabuse our expectations of a
dark and secretive island. We flew torFLauderdale, and from there
boarded anineteerseat turbeprop charter flight on Lynx Aif¢ The fight
was full, so fullthat the excess weight necessitated a refueling stopx-on E
uma | sl and. Stooping under the plane
eyed my fellow passengers with suspicion, as | wondered what reputable
business they could possibly have at Guantanamuy When we arrived
did I come to understand that the physical plant of the base, and many of its
services, rely on contractors for their operation.

The flight was long, loud, and uncomfortable. We were less than 500
miles away, but the flight took fourolrs; because the United States does
not have dilomatic relations with the Castro government, we could not fly
over Cuban airspace and therefore had to detour around the eastern-penins
la of the island. As | sat wedged against the window, the two sngties
bl aring, | recalled the iconography
and® heads hooded, wrists and ankles shackled, sitting on the flooraef a ¢
vernous cargo plane with nylon straps tethering them to one another and to
the sides of the plarté. This would be the first of many comparisons |

S counsel visits were enabl e dastly. Bushande®dowrroa me Cour t
June 30, 2004, which recognized the right of Guantanamo prisoners to challenge the legality ef their d
tention by way of haélas corpus. 542 U.S. 466 (2004). Once the right of the prisoners tabfdash
petitions was established, a right of access to counsel (though not a right to counsel at government e
pense) followed. SeeAl Odah v. United States, No. 828 (CKK) (D.D.C Oct. 20, 2004) (Mem.),
available athttp://guantanamobile.org/pdf/kolldwotelly.pdf.

5 L ater flights would be via a Lynx competitor, optimistically named Air Sunshine.

57 SeeGitmo Photossupranote43 andaccompanying textRepresentative images are available at
http:/lglobalresearch.ca/articles/CRG211A.htnimages of U.S. military transports of prisoners were
anonymously sent to edia sources on November 8, 2002. Although the U.S. government wasrenawa
of who leaked the photos, it verified the photos were autheézPentagon Probes Anonymous-R
lease of Detainee Photos: Pictures Show Restrained Men in Military Tran§&N.com, Nov. 8,

2002, http://archives.cnn.com/2002/US/11/08/detainees. m@stur
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would draw between my conditioem and O
riential and situational diance between us.

Our convoluted itinerary reflected the spatial dimension of the go
ernment 6 s dte it wastno azcidenpthab \jiskirg the base was
difficult: inaccessibility was a core design element of Guantdnamo. The
geographic remoteness of the base from the territorial United States-reflec
ed and facilitated the legal and psychic dispossessairtlie govemment
intended Guantdnamo to achiev&he prisoners were deliberately lost at
sea, held outside the realm of the normal, as part of a twofold strategy to
free the hand of the governménboth literally and figuratively and to
induce despair anmgy the prisoners.

By the time we arrived, night had fallen. We emerged onto the tarmac
with floodlights illuminating the humid air and armed soldiers, only slightly
older than our client, ready to greet us. We gathered our luggage, which
was searchedand then met our liaison, a young army corporal, wito a
companied us to the dank rooms of the Combined Bachelor Quarters, the
small motel where we would be staying. In a matter of minutesnt&ua
namo shifted from the realm of the imagination into ouediwperience.

That night, our theoretical understanding of the place stood poised fer coll
sion and reconciliation with its realorld materiality.

Despite our initial disorientation, days at Guantanamo were quickly
routinized, and with roinization cane normalization. A ferry takes you
across Guantanamo Bay itself, from the Leeward to the Windward side.
For fifteen or twenty minutes, it is the calm beauty of the Caribbean. Then,
arriving at the other side, yomeunter a giant desalination planthiah is
necessary because Castro cut off the supply of fresh water to theAfase.
ter ashort drive up a winding hill, you enter what has been conscioesly d
signed to mimic a small town in 1950s middle America. A single road,
Sherman Avenue, runs from@mnd of the base to the other, along which
one finds an outdoor movie theater, evocative of drgeof a bygone era.
There is a McDonal do6s, an A&fpubRoot Be
lico library. There is a large laundromat, and the Navy Exchangen-
bined grocery and department store. On our first visit there, it was
impossble to find a good cup of coffee, but they have since begun serving
Stabucks at one small outlet. There are athletic fields and housings deve
opments named West Iguana andriia Kay that look like suburban subd
visions. There is even a school for the kids on base. The speed limit is
twenty-five miles per houw strictly enforced, in large part to protect the

58 SeeMARGULIES, supranote24, at27 (discussing how U.S. interrogators at Guantanamo Bay ju
tified barring prisonersd access to counssl becausce
guided belief that he ay secure reliefthrough an adversarial civil litigation procé@sshat is, the
courts.... The prisoner must realize that his welfare is wholly in the hands of his irderrog
tors. . . [whose] battle is won only when the prisoner believes that all isfrsonly then will he aba
donhisesi stanceo) .
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iguana®d which reinforces the sensation that tipesesslowly at Guan-
tanamo.

But the aspiration of small town normalcy stands in permanent tension
with the dystopic eention camps erected just a few miles from the town
center. To get to the camps, one winds through the dry hills of the base,
and after cresting thedaof these, a series of lesiung buildings appear on
the horizon, the shimmering waters of the Caribbean behind them. From a
distance, they might be mistaken for a luxury resort, but as one approaches,
the multiple checkpoints, concertina wire, and dusowers betray that
momentary delusion, and the reality of the camps, their maximum security
and deliberate despair, overwhelm the senses.

Power is exercised at Guantdnamo not only through spatial demarc
tion, but through administration @indigenous ritual. In Muslim cou-
tries, the call to prayer is heard five times day. In the old days, a muezzin
ascended a steep raipt to make the call. Today, it is broadcast from loud
speakers attached to the minarets. At Guantdnamo, too, the call to prayer is
heard (though prisoners have complained tha not broadcast all five
times and that the government ssimes deliberately disrupts it)But on
our first visits there, the recorded call was broadcast from loud speakers not
atop minarets, but attacheal the guard towers encircling the camps, each
tower staffed by armed guards, and each emblazoned by an American flag.
The pri soner issbed oearly romtthe bapref theiregpt or s 6
guns.

Thus is Guantanamo built deliberately upon conttimh, these two
worlds «isting sideby-side, the one selfonsciously normal, the other a
carefullycos t ruct ed project of dehumani zat.i
normalcy is made all the more urgent by the aberrance of the camps. The
service memberg/ho work in the camps but spend their off hours in the
town cross between these two worlds daily, traversing the dividing line
known asfithe Wired The prisoners, of course, are forever delimited; their
contai nment under scor es, ahdhhe bagsbarityvi c e n
of the camps helps to constitute the normalcy of the twn.

89 SeeAssociated PresMMor e rights for Git mM8NBC,Decz8a20@fs t han de
http://www.msnbc.msn.com/id/221618Kee alsalranscript of Oral Argument at 5, Rasul v. Bush, 542
U.S. 466 2004) (No. 03334) (discussing protection of iguas at Guantdnamo under U.S. law).
0 The normalcy of Guantanamo is called furthito questiod or perhaps is established when
one begins to appreciate its racialized labor market. Almost all of theetakad the bagethe janitors
and food service staff, the landscapers anchtmaance workets are Filipino, Haitian, and Jamaican
migrants, referred to as thimbuntry nationals, or TCNsSeeMatthew Hay BrownGuantanamo Base
Provides an Enclave of Srdlown Life HARTFORD COURANT, Dec. 26, 2003, at A27 (noting that

many of Guasin a mo6s Jamai can and Filipino | aborers have w
Paul Koring,The Uneasy Mix Called Guantanant@.0OBE AND MAIL, Jan. 14, 2006, at A19 ¢saibing
the ATNC Hills, 0 a housing compl ex . Weelmeanost of G

migrant workers for lowwage service industry labor in thenited Statesextends to Guantdnamo. ltis a
reminder that the penal colony that is Guaatéo Bay is indeed colonial. Moreover, it inaugurates re
ognition of a pervasive yet complex racial economy at Guantdnamo, where black and brown migrant
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D. The Legal Erasure of the HumafmEnemy Combatanis
and the Law of Guantanamo

President Obamads promise to review
policy refleds widespread concern regarding the legality of the Bush A
ministrationds governance regi me. Bu
much of the Bush era, the government
question: Is there law at Guantdnamo?

By now, dhers have thoroughly documented the executiveségiyie,
and judicial actions relating to Guantdnamo, beginning with thedersial
Military Order approving the detention dénemy combatantsand trials by
military commission} and the legal memorda purporting to xcept the
prisoners from the protections of the Geneva Converitiansl gproving

labor sevices a multiacial U.S. military that in turn incarcerates and interrogatediMunen. Inthis
regard, even though we were in the legal netherland of Guantanamo, it seemed impossibfeetthe
multiple taxonomies of American citizenship, and in particular, their racial, national, and labor dime
sions.

! presidential Military Order of Noweber 13, 2001: Detention, Treatment, and Trial of Certain
Non-Citizens in the War Against Terrorism, 66 Fed. Reg. 57,833 (Nov. 16, 2001) [hereinafterrRreside
tial Military Order].

"2 The ExecutivéB r a n pokitidrson the applicability of the Geneva Conti@ms to the conflict in
Afghanistan has gone through three stages since the onset of hostilities. First, U.S. mifimanders
concluded that the Geneva Conventions appli8geFINAL REPORT OF THEINDEPENDENTPANEL TO
ReviEwW DOD DETENTION OPERATIONS(Aug. 2004),reprinted inTHE TORTUREPAPERS THE ROAD TO
ABU GHRAIB 908, 947(Karen J. Greenberg, Joshua L. Dratel & Anthony Lewis eds., 20dBam H.

Taft, Keynote Address, The Geneva Conventions and the Rules of War in #é¢1Pastd Iraqg World
Symposium 21AM. U. INT& L. Rev. 149, 154 (2005).

Second, on February 7, 2002, President Bush issued a memorandum declaring the Geneva Conve
tions ingplicable to members of Al Qaeda. Memorandum from President George W. Bush to the Vice
President, et al Humane Treatment of al Qaeda and Taliban Detainees (Feb. 7, 208ible at
http://lwww.gwu.edu/~nsarchiv/NSAEBB/NSAEBB127/02.02.07.pdf. idexs Bush claimed inherent
authority to suspend the Conventions as to the conflict in Afghanistan, birtedetd exercise thaua
thority. Id. | nst ead, he classified members of the Taliban
matter of policy, the United States Armed Forces shall continue to treat detainees humanely and, to the
extent appropriate @nconsistent with military necessity, in a manner consistent with the principles of
Genewda. 0

In so deciding, President Bush accepted the legal counsel of the Department of Justice over that of
senior military advisorsDeputy Assistant Attorney @eral John Yoo advised President Bush that ne
ther Al Qaeda nor the Taliban enjoyed protection under the Geneva Conventions. Memorandum from
John Yoo,Deputy Assistant Attorney GenOffice of Legal Counsel, to William J. Haynes Gen.
Counsel,D e p 6 Def.,, dgplication of Treties and Laws to al Qaeda and Taliban Detainees, (Jan. 9,
2002),available athttp://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB127/02.01.09.pdfberto Gan-
zales confirmed the legal conclusions of the Jan. 92 3@ memo. Memorandurftom Alberto R.
Gonzales, Counsel to the President, to President George W. Bush, Decision Re: Application of Treaties
and Laws to al Qaeda and Taliban Detainees (Jan. 25, 20@2pilable at
http:// www. gwu. edu/ ~nsarchi v/ NSdakiR B theSévEVBB.1 27/ 02. 01
renders obsol et e Ge. amveadérsquant somecof its pravisidns. &1t) i. on s

ThenSecretary of State Colin Powell disagreed, arguing that suspension of the Geneva Conventions
would evoke wide interrilonal condemnation. Memorandum fra@olin L. Powell, Sedy of State,

Uu. s. Depdt of State, to Alberto R. Gonzal es, Counse
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the use of interrogation techniques previously considered to be tBrture.
Similarly, the relevant Supreme Court jurisprudénétasul v. BusH

the President on the Applicability of the Geneva Conventions to the Conflict irefifghn (Jan. 26,

2002), available athttp://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB127/02.01.26.pdf. Powelt re

ommended the comtiled applicability of the Geneva Conventions to the conflict in Afghanistan, with

the qualifiation that neither members of Al Qdeenor the Taliban would enjoy Prisoner of War status.

Id.; accordMemorandum from William H. Taft IV,Legal Advisor,U. S . Depdt of State, to
Gonzales, Counsel to the President, Comments on Your Paper on the Geneva Convention (Feb. 2, 2002),

available at http://www.nytimes.com/packages/html/politics/20040608_DOC.pdf (echoing Secretary
Powel |l 6s conc emendatoa)lnd | egal reco

The third, and latest, ExecutiBranchposition came on January 22, 2009, when President Obama
issued two executévorders reversing the Bush policies with respeekézutive detainees and the-G
neva Conventions. The first order requires that executive detention facilities operate in conformity with
Common Article 3 of the Geneva Conventions. Review and Digpo®f Individuals Detained at the
Guantanamo Bay Naval Base and Closure of Detention Facilities, Exec. Order, 482, T3Fed. Reg.

4897 (Jan. 22, 2009). The second, concerning interrogation standards, provides that Coticiedh A
sets the minimum stdard of treatment for executive detainees and that the Army Fiatdidll be read
in conformity with Common Article 3. Ensuring Lawful Interrogations, Exec. Order18d91, 74
Fed. Reg. 4898Jan. 22, 2009). This latter order specifically repudiate<Otfiee of Legal Counsel
memoranda issued by the Bush Administratitah.

” In the initiaB now notorious August 2002 memo drafted by the Office of Legal Counsel on
permissible mterrogation techniques, acts tantamount to torture were narrowly defiriadlude only
those specificallyit ended t o produce harm of a gravity akin tc¢
i mpairment of a si Nemorandwumafron JaypS Bylee, fAssistant Attaney Gen.,

Of fice of Legal ofUuwtcetsAdberio R.USor&ales, Teupséltto the President, Re:
Standards of Conduct fonterrogation Under 18 U.S.C88340Q 2340A (Aug. 1, 2002)available at
http://news.findlaw.com/nytimes/docs/ddjybee80102mem.pdf. Though latesaieded, the Bigee
Memo provided the legal framework for the authorization of interrogation techniques previously cons
dered a violation of U.S. legal norms under domestic and international law. Moreover, it tacily auth
rized the explicit use of torture in limited ainmstances where justified by necessity. A subsquent
memorandum, written by John Yoo, went further to suggest that the claim of wartime executivie author
ty could excuse interrogators from criminal liability for acts of tortureemidrandumfrom JohnYoo,
Deputy Assistant Attorney Gen. giceQdWilliaro & Hagnés IlL e g a | Cou
Gen Counsel Depd of Def,, Military Interrogation of Alien Unlawful Enemy Combatants Held Outside
the United States 80 (Mar. 14, 2008yailable at http://gulcfac.typepad.com/georgetown_university
law/files/march.14.memo.partl.pdf (pt. 1) and http://gulcfac.typepad.com/georgetown_university_law/
files/march14.memo.part2.pdf (pt. 2). Caotlgely, these and other Office of Legal Counsel memasand
are referred to aSee,te.ldffréy ResenThe NationMéarSirsggle Over the
Torture MemosN.Y. TIMES, Aug. 15, 2004, at D5. President Obama released additidfie¢ ©f Le-

gal Counselmemos on April 16, 2009SeeMark Mazzetti& Scott Shanelnterrogation Memos Detalil
Harsh Tactics by the C.I.AN.Y. TIMES, Apr. 17, 2009, at Al.

This new legal framework enabled numerous revisions to operations manuals of the U.S. armed
forces authorizing new interrogation techniques. Fommgle, responding to a perceived lack of
progress with interrogations, Guamamo Commander Major General Michael E. Dunlavey sought a
thorization for the use of techniques of greater severity than those previously permitted under the 1992
version of the Amy Field Manual 3462. Memorandunfrom Major Gen. Michael E. Dunlavey, 6B
mandey Joint Task Force 178 Gen. James T. Hill, Commander, U.S. Southern Comniznogosed
CounterResistance  Strategies,  Oct. 11, 2002available at http://www.gwu.edu/
~nsartiv/INSAEBB/NSAEBB127/02.12.02.pdf. For a comprehensive discussion @ubleAdminis-
trationdés evolving policy on per mCostssingpLegalityinnt err ogat
the United States after September ihlFIGHTING FOR POLITICAL FREEDOM: COMPARATIVE STUDIES
OF THELEGAL COMPLEX AND POLITICAL LIBERALISM 361 (Terence C. Halliday, Lucien Karpgk Mal-
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Hamdi v. Runfeld,” Hamdan v. Rumsfef® the lower court etions, and
Congressods intervention in the”form o
and the Military Commissions Act of 200&ave all been debated byhet
ers® Whil e t he Co Boumdlisne d. 8ugibsed acset of new
doctrinal and theoretical challengésather than rehearse previous dscu
sions of the case law or suggest new ones here, | seek to explore a more
fundamental question: despite the repeated claims by critics thatéBama
mo is a lawfree zone, does the corpus of state action by all three branches
not constitute an abundance of law at Guantanamo? Rather thard-Guant
namo suffering from a lack of law, is it possible that law is all around?
Answering this question requires a summary digoussf the creation
and development of the peSeptember 11 Guantanamo governaree r
gime. While that regime is muiticeted and has evolved over time, at its
inception it sought to detain and interrogate indefinitely, without charge,
and without opportuty for judicial review, any notJ.S. citizen in the
world whom the Executive deemed to befianemy combatarif® In add-
tion, the regime contemplated the trial by military commission of select
fienemy combatanidor alleged war crime offenses, under sutd the K-
ecut i ve &d\otably, khefiengmy combatadtconstruct was aepjal
invention of the Bush Administration, distinct from the presumpiiyes-
oner of wao status to which the prisoners otherwise would have been e
titled, the intended effeaf which was to remove the prisoners from the
ambit of both the Geneva Conventions and the U.S. cBulnsthis way, in

colm M. Feeley eds., 2007). For one of uesny critig
True Believers at Law: NationaleSurity Agendas, the Regulation ofwyeers, and the Separation of
Powers 68 MD. L. Rev. 1 (2008).
74 542 U.S. 466 (2004).
™ 542 U.S. 507 (2004).
8 548 U.S. 557 (2006).
7 pub. L. No. 109148, §1003, 119 Stat. 273@005)
78 pub. L. No. 109866 120 Stat. 2600 (codified at 10 U.S.C.%8 50 (2006) 18 U.S.C§ 2441;
and 28U.S.C. §2241(c) (e)).
™ See, e.g.Baher Azmy, Rasul v. Busand the IntraTerritorial Constitution 62 N.Y.U. ANN.
SURV. AM. L. 369 (2007); dred A. GoldsteinHabeas Whout Rights2007Wisc. L. Rev. 1165 (2007);
Jenny S. Martine®2r ocess and Subst an, t08CoiLum. LtRBvel0XB®@0B). on Terr or
80 Boumedienéeld that, as a constitutional matter, the writ of habeas corpus extends to the priso

ersatGuanttmmo, t hat the prisoners there fiare entitled t
habeas courts have the power to order release. Boumedidhesh 128 S. Ct.2229,2266 2275

(2008) However, the Court s opsitheidefinitioreof fhe keystermy not es
fenemy combatanto is relegated to the | ower courts,

dural and substantive s tdaah22%8r2876.0 for the habeas hea
81 SeePresidential Mittary Order supra note71.
82 4.
83 SeeMemorandum fromjohn Yoo,Deputy Assistant Attorney GerOffice of Legal Counsel, to
William J. Haynes Il,Gen. CounselDe p 6 t ., dgplicdlienfof Treaties and Laws to al Qaedad an
Taliban Detainees, (Jan. 9, 2002)vailable at http://www.gwu.edu/~nsarchiv/INSAEBB/
NSAEBB127/02.01.09.pdEee alsdM ARGULIES, supranote24, at56i 59.
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the eyes of the law, the prisoners were made invisible. Hidden on a remote
and mysterious islandyhich wasmade inaccessible to laess and human
rights advocates for nearly two years, the prisoners were nearly erased.
Importantly, the current moment is not the first time that the United
States has argued that Guantanamo is a ffgtgszone. Reviewing its use
as a detention centeorfHaitian refugees in the 1990s, Gerald Neuman has
described Guantdnamo asf@momalous zonéjn which the United States
argued that the Haitiarfiad no constitutional rights whatsoe@r. That
position was accepted by the Eleventh Cir€uthough rgected by the
Second® The result of this rightfree zone, Neuman argued, wastrue
reverse Car ni val phibéed exerdise of posverf e st i v al

The government,. . feeling unconstrained by law, responded with mare s

verity than sympathyo its unwelcome guests. The government surrounded

the camp with razor barbed wire, set out camp rules, and punished infractions

by confinement to the brig, after only the most rudimentary procedures

Al t hough the gover nmedaganst comegmratipghag si ci an s
immunesuppressed population [some of the detainees werepdsitive], the

government overrode their advice.. An INS spokesman dismissed concern

for the detainees withtheremafk, hey 6 re going to?2fi e anywa

In this sense, while the current incarnation of Guantdnamo presents a pa
ticularly vivid example of a rightfree zone, anomaly is no stranger to
Guantanamo. The Haitian experience presented a template for how rights
could be stripped away, and recoemded Guantanamo for its cométion

of geographic proximity and jurisdictional extraterritoriality. Perhaps more
frightening, as Neuman suggesispmaly is no stranger to law, but instead
seems a regular if episodic visitbr.

The creation of Guantdnanamd its current status as an interrogation
and cktention center for suspected terrorists consists of three overlapping
components: executive authorization, judicial contest, and congressional i
tervention. In the first instance, the idea of Guantanamapwasly exea-
tive and both arose from and helped to constitulieirailent strain ob the
theory of the unitary executive.A presidential order authorized the agpr

84 Gerald L. Neumaninomalous Zoned8 STAN. L. REv. 1197, 1229 (199).

8 Haitian Refugee Ctr. v. Baker, 953 F.2d 1498, 1513 n.8 (11th Cir. 1992).

8 Haitian Ctrs. Council v. McNary, 969 F.2d 1326 (2d Cir. 199ayated as moot sub ngrBale
v. Hatian Ctrs. Council, 509 U.S. 918 (19983e alsHaitian Ctrs. Council vSale, 823 F. Supp. 1028,
1041 42 (E.D.N.Y. 1993)vacated by Stiglated Order Approving Class Action Settlement Agreement
(Feb. 22, 199))

Neumangsupranote84, at 1232.

8 4.

89 1d. at 1228 29.

9 Ned Kumar Katyal,Hamdan v. Rumsfeld: The Legal Academy Goes to Prad¢@eHARV. L.
REv. 65, 69 (2006) distinguishing the traditional theory of a unitary executive from filuid-eyed
theory, masquerading as a 0utohulibva r.{the BusteAdnitise-v ed conce
tion] to defy and creatively reinterpret even the will of Congdyestb supposedly entirely consistent
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hension and detention of terrorist suspectsieaemy combatants arny-
where in the world* Informed by legal advice from within the Executive
Branch?? the presidential order purported to exempt the Guantanarso pri
oners from the Geneva Conventions, the primary advantage of which was to
enable the use dienhanced interrogation techniqugswhich oterwise
woul d have violated the Geneva Convel
cruel, inhuman, and degrading treatment.

Second, and perhaps most critical in the unfolding story oht@oea
mo, has been the contest for judicial involvemefs suggesta previots-
ly,** the location of the interrogation and detention center at Guantdnamo
served multiple strategic purposes, including the intention to evade-the j
risdiction of U.S. courts. Thus, the principal and enduring court challenge
regarding Guantananiwas not been the adjudication of rights, but the reach
of the courts. In its first Guantanamelated caseRasul v. Bushthe Su-
preme Court held that the federal habeas statute reached the prisoners at

Guant 8namo, t hus r epudiofaubréviewgbldah e gov e
thority. In subsequent litigation in federal district courtsprn e r s & coun s ¢
sought to exercise their cliemwtsd hat

ernment state the legal and factual bases for detention, and demanding a
hearing i federal court in which to contest those bdsdé3ut such attempts

at rights contestation were quickly aborted, as the govent adopted an
exceptionally narrow interpretation Blasul. Bythegwe r n ment 6 s acco
Rasul stood for the proposition thahe habeas statute gave the federal

courts jurisdiction over any Guantanamo prisoner claims arising under their
statutoryor constitutional rights, buhe prisoners possessed neither statut

ry nor constitutional rights. Thus, by the gavare nt 6 s thecceudsu n t

could hear the cases but could not act; they could listen, but they could not
speak’

with the Constitution. This virulent strain of the unitary executive, which emphasized thedPees t 6 s
6inheremnt ydutboact, gained traction and I kd to a nt
minatinginthese al | ed 6t ort ur e mitatioosromitted)u mé6o0) (i nternal c

% presidential Military Ordersupranote71

9 gSee supraote72 and accompanying text.

9 sSeeAction Memo from William J. Haynes, Ge@ounselDe p 0 t ., im DondldeHt Rursfeld,
Sedy of Def, CounterResistance Techniques (Dec. 2, 2002)available at
http://www.gwu.edu/~nsarchiv/INSAEBB/NSAEBB127/02.12.02.pdf (authorizing, among othier tec
nigues, stress positions, extended isolation, hoodmgnty-hour interrogations,estriction on meals,
and exploitation of indlidual phobias).

9 See supr®artl.B.

% 542 U.S. 466 (2004). For an excellent analysiRasu) see Azmysupranote79.

9 Seeln re Guantanamo Detainee Cases, 355 F. Supp. 2d. 443 (200§; Khalid v. Bush, 355
F. Supp. 2d 311 (D.D.C. 2005).

97 SeeMotion to Dismissor for Judgment as a Matter of Law and Response Pursuant to the Court's
Sept. 20, 2004 Order, Khadr v. Bush;0¥-01136JDB (D.D.C. Oct. 4, 2004).
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Two federal district judges divided on the question of whether tlse pri
oners possessed any enforceable ritfhBefore the Court of Appealsed
cided theissue Congress intervened, at the E
passing the Detainee Treatment Act (DTAWhich amended the federal
habeas statute and seemingly stripped the courts of the jurisdiction found in
Rasul*

As the habeas litigation stalled in theut of Appeals, the first cha
lenge to the Guantdnamo military commission system rose to the Supreme
Court inHamdan v. Rumsfel#* The DTA was enacted after certiorari had
been granted itHamdanbut before the case was heard, thus forcing the
Courttocmsi der t he s t-dripping prévisions asraiths di ct i o
shold matter. The Court disposed of the jurisdictional issue expetiitfdu
and proceeded to the merits, rejectin
prisoners stood outside the Geneva Cotiwas. The Court instead found
that the military commission system was unauthorized under tifertn
Code of Military Justice and contrary to Common Article 3 of tleagsa
Conventions?®

The Rasuland Hamdandecisions are enormously important, both for
their willingnesstoes ol ve juri sdicti onal questio
and in the case oHamdan to adjudicate h e p r sulss@mntive rights
claims. There has been a tendency to describe, and lameR&aghkase
asfimerelyo jurisdictional,bec ause t he governmentds po
Rasulhad no direct bearing on the substantive rights of the prisoners and
that in fact they have noni&. But even if merely jurisdictionalRasulis
noteworthy precisely because of the ease with which thehalding of -
risdiction could have defeatedu-the
ri sdiction to hear the prisonersbd
upholding state action through the deployment of jurisdictional iiles.

pr
c a

% Senior Judge Joyce Hens Green issued an opinion that found the prisoners tiftih#@radnd-
ment due process rightsSee Guantanambetainee Cases355 F. Supp. 2d. at 464. Judge Richard
Leon reached the opposite conclusi@eeKhalid, 355 F. Supp. 2dt 320 24.

% pub. L. No. 109148, §1003, 119 Stat. 273@005)

100 14, § 1005(e)

101 548 U.S. 557 (2006).

102 14, at 571 83.

103 |d. at 625, 63133.

Y Much of the partiesd debate over whether the pri
has centered on footnote 15 of the majority opinioRasu] which states:

Pet i t allegatiend ghat, although they have engaged neither in combat nor in acts of terro
ism against the United States, they have been heikitutive detention for more than two years
in territory subject to the lonterm, exclusive jurisdiction and contrf the United States, without
access to counsel and without being charged with any wrongdeingquest i onatsi y descri b
tody in violation of the Constitution or Il aws or
§2241(c)(3).
Rasul v. Bush, 542 U.S. 86483 n.15 (2004).
105 See0wen M. FissPombrowski 86 YALE L.J. 1103 (1977).
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Robert Cove decried thisfiapologetic and statist orientatiof jurisdic-
tional decisions fofiprevent[ing] courts from ever reaching the threatening
guestionsg® By Cover 6s account, jurisdictio
means of upholding state violedcand theeby doing state violenée
while disclaiming pesonal culpability of the judges involvéd.

In Rasul the Court resisted the state violence of Guantdnamo, abnclu
ing that while it may be geographically outside the United States, it was not
beyond the reach d@he courts, or more simply, it was not beyond. By r
cognizing Guantdnamo as within its realm, the Court helped to make it real;
by bearing winess through its finding of jurisdiction, the Court transported
Guantanamo from the netherworld of the legal popular imaginations to
the cognizable, demeated, and substantial world.

As the posRasullitigation languished in the lower coudtglepleting
the preoners and their lawyers of the faith in law inspired by the Supreme
Cour t 6 so teeCourtswierd esignificant step further irHamdan.
There, the Court passed quickly and deliberately over the jurisdict®nal i
sues, determined to reach fitbreatening questiors And threatening they
were: whether the prisoners had enforceable rights under U.Sataiv,
whether they were protected by the Geneva Conventions. Jassabe-
pudiated the government contention that Guantanamo was beyond the reach
of the courtsHamdanestablished that prisersd at least those few facing
trial by military commissioéd hadcertain enforeable rights®®

The significance of thelamdandecision can be measured by the speed
with which the Bush Administration moved for Congress to overturn it.
Congress yielded, and with the enactment of the Military Commissions Act
of 2006 (MCA)™ it once more attempted to strip the courts of habeas |
risdiction over Guantanamand authorizd a new military commission
system to replace the one invalidated by the CouHamdan. The MCA is
remarkable in three ways: (1) its habs#agoping provsions provoked a
constitutional dispute on a core liberty concétnyltimately resolved in
Boumedieng(2) it attempted a unilateralingerpretation of sections of the

108 cover,Nomos and Narratiyesupranote35, at 56.
Y 1g.at 54 ( A arrhed with houirtherently superior interpretive gigi no necessarily
betterlad must separate the exercise of violence from hi
108 See, e.g.Hamdan v. Rumsfeldg48 U.S.557,561 (2006) (discussing the right to be present at
oneds own trial).
109 wjilitary Commissions Act of 2006 (MCARuh L. No. 109366, 120 Stat. 2600.
10 Seqid. 57, amending 28 U.S.82 2 4 1 ( eNp €odrt) jusiicé, or judge shall have jurisdiction
to hear or consider an application for a writ of habeas corpus filed by or on behalf of an alien detained
by the UnitedStates who has been determinedan enemy cotyatant or is awaiting such deterrain
tion. o). | have written previ ou-stipyinggrbvisiansfort he i mpl i
noncitizens within the United StateSeeMuneer |. AhmadGuantaramo Is Here: The Military Qo-
missions Act and Noncitizen Vulnerabil&p07U. CHI. LEGAL F. 1 (2007).
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Geneva Conventiorié' and (3) it replaced the discredited military corsmi
sion system wh one that suffers from many of the same defects that
troubled the Supreme Court lftamdant'? Until Boumedienevas decided,
the wmulative result was to return the prisoners to a realm beyond law.

Of course, the government has never accepted the argthme@Gua-
tanamo is either lawless or beyond the law. Rather, it has insisted upon the
lawfulness of its governance regime, as it must; even the otabtarian of
regimes claim to be operating in accordance with the law, and use the law,
its language, drms, ators, and mythologies to legitimizteir actions:™
Bythegwer nment 6s account , law is all ar
agreement with Cuba granting the United States use of Guantanamo as a
naval statiorti*the Uniform Code of Military Justicapplies to wrongdoing
committed by military personnel and civilian comi@as on the base; and
international humanitarian law (IHL) authorizes wartime detention of-co
batants.

An argument can be made from the left that there is law (as opposed to
the nomative argument that there should be) at Guantanamo. Human
rights law paits that fundamentglis cogensiorms apply everywhere and
all the time!** By this account, Guantanamo does not exist outside the law;
rather, the law of fadamental rights is permant, and immanent, and thus

111 Responding to thelamdand e ci si on, including the Courtos findi
constituted, violated Common Article 3, the MCA soughcabin the scope and application of the G
neva Convations. Seel0 U.S.C.§948b(d)(2)(f) (2006) (defining the military commissions g@&r se
Airegularly constituted courtso undaed8§o9@b@@@mn Article
(declaing that the Geneva Conventions may not be invoked as a source of rights by enemy combatants);
MCA, supranote 109, § 5(a) (barring the use of the Geneva Conventions as a source of rights in any
habeas or otherivil proceeding in which the United States or its agents are a partyg6(a)(3)(A)
(grantng the President inherent authority to interpret the meaning and application of the Geneva Co
ventions, includingadthesa)finition of fAgrave br
Numerouscommentators have argued against this evisceration of the Conventions under U.S. law.
See generallyark A. Drumbl, The Expressive Value of Prosecuting and Punishing Terroiisis-
dan the Geneva Gwentions, and International Criminal Law5 GEO. WASH. L. Rev. 1165 (2007);
Carlos Manuel VazqueZlhe Military Commissions Act, the Genevan@mntions, and the Courts: A
Critical Guide 101AM. J.INTA L. 73 (2007).
112 geeMCA, supranote109 § 3 (adding Chagr 47A to Title 10 of the U.S. Code).
113 See generallRobert M. CoverThe Folktales of Justicén NARRATIVE, VIOLENCE AND THE
LAaw: THE ESSAYS OFROBERTCOVER 173, 17475 (Martha Minow, Michael Ryan & Austin Sarat eds.,
1992) [hereinafteCover,Folktales of Justick ( di scussing the value of | aw ir
of coercionand..theagani zati on of authority and privilegeo).
114 seeAgreement for the Lease to the United States of Lands in Cuba for Coaling and Naval St
tions, Feb. 23, 1903J.Si Cuba, art. Ill, T.S. No. 418n THE CONSOLIDATED TREATY SERIES 1902
1903 at429 430(Clive Perry ed., Ocean Publications 1980).
115 see generallyHENRY J. STEINER & PHILLIP ALSTON, INTERNATIONAL HUMAN RIGHTS IN
CONTEXT: LAW, PoLITICS, MORALS 161 73, 1222 37 (A ed. 2000) (discussirjgs cogensn the co-
text of international human rights); Pieter van DikCommon Standard of Achievement About Unive
sal Validity and Uniform Interpretion of International Human Rights NormE3 NETH. Q. HUM. RTS.
105 (1995) (recognizing the universality of a core set of human rights as evidenced by broaa- codific
tion in international and regional legal conventions).
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the conditions of Guantdnamo are the result of illegal acts by stateiauthor
ties. If one accepts the integrity of human rights law, and its ontological i
dependence from any state sovereign, then it follows that there carbeeve
lawlessness, only gross \étibns of law.

But such competing claims to the existence of law at Guantanamo r
veal thefils there law8 question to be both political and jurisprudential.
For the Bush Administration, the claim to law reflected a concand a
contest, over the legitimacy of state powerl return to this inherentn
kage between law and legitimacy Rartll.A, but note here the susgon
that must attach when the claim to law is made by an executive thdt simu
taneously insists upadie nonjusticiability of its claim. Indeed, the Admi
istrationd6s claims of | awds applicabi
it relied upon IHL for the principle that combatants may &mided for the
duration of hostilities;” but has sought toigtlaim the apptability of other
provisions of IHL, most notably Common Article 3 of the Geneva Conve
tions™8

For human rights advocates, the claim to law is also a claim about state
power and the sulpdination of state power to a set of norms andgipies
that originate outside the statnd yet have the force to bind it, evenhwit

out the statebds consent. Whi li-e | am
tion, my experience at Guant §namo, al
experience, makes the agséron o f | awbs exi stence se

Indeed, looking from the livedxperience of those on the receiving end of
illegality suggests a limit to the faith one can place in the aspiration-of h
man rights law. At some point, systematic illegdityarticularly when
enacted under a claim of l&wcrosses into lawlessness. We might cdnsi
er, for example, the experience of a Am@heased British prisoner named
Feroz Ali Abassi. In an administrative review proceeding called a @omb
tant Status Review Tunal!*® created by thdush Administration in the
aftermath ofRasu) Abassi submitted written complaints that military police

116 Cover,Folktales of Justicesupranote113 at 17475. But seeAlan Hyde, The Concept of é-

gitimation in the Sociology of LaWw983Wisc. L. Rev. 379 (1983)questioning the existence of a sau
al relationship between actions by legal institutions and popular belief in the legitimacy afrgertr
Although Hyde raises an empirical question regarding causality between state action and popular co
sciousness, my ar gume nt beleBnrthe impstaneemfanaking thencemsyg o v e r n me n
sions appear legitimate.

7 See.e.qg, Brief for the Respondgs in Opposition, Hamdi v. Rumsfeldd03 WL 23189498at
*20 (Dec. 3,2003) (No.0B696) (relying upon fdlaws and neustoms o
tion of 1907, for authiity for wartime detention of combatants).

118 gee, e.g.Brief for Respondemtat 37 38, Hamdan v. Rumsfelh48 U.S. 557 (2006)No. 05
184 ) 2006 WL 46087% ar gui ng t hat Common Ar taingctoeflictvithfai s i nappl
Qaedaod) .

119 The Combatant Status Review Tribunal was created by the Bush Administratiothaftér
preme Court ecided theRasulcase andon the same day, the caseltdmdi v. Rumsfe|cb42 U.S. 507
(2004). For a fuller description of the origins and nature of the CSRThfse@ote126 and accoma-
nying text.
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had sex in front of him while he prayed. He also argued that he should be
considered a prisoner of war rather than an enemyatamt. But as the
Associated Press reported:

[Aln Air Force colonel, whose identity remains blacked out [on the transcript],
would have none of itfiMr. Abassj your conduct is unacceptable and this is
your final warning. | do not care about internagiblaw. | do not want to
hear the words international law again. We are not concerned abou&intern
tional lawp the colonel insisted before having Abassi removed from the hea
ing so that the military could consider classified evidence against him.siAbas
was freed in January 206%.

Or, as a U.S. intelligence official said to prisoner Hadj Boudé&Wau are
in a place where there is no ldwve are the lava**

Here, then, we must acknowledge the inextricability of law and the
state and because of its mopoly on legitimate violence, the special,
though not exclusive, authority the state holds in defining what is law. The
challenge of the human rights movement is to establish law tinstémds
sovereignty. It remains to be seen, however, winédlwecanso exist, or if,

ikea trapped ani mal, one | imb isndt al
context, theRasu] Hamdan and Boumedienalecisions represent not just
I aw, but | , arvd Gts cordranictiort: & fonce that can transcend

state power en as it is constituted by it.

The Court 6 Bouedien® s the latest, lut likely not the
last chapter in the Guantanamo legal history. [Resul which was @-
cided on statutory grounds, it affirms the jurisdiction of the federal courts to
hea the prisonersd habeas iqaabecauseons, I
the decision is based on constitutional grounds. Pushed into a corner by the
MCA, the Court confronted directly the question of whether the habeas
stripping provision of Section @f the statute was in violation of the Su
pension Clause, and found that it WAsThis constitutional vindication of
the prisonersdé right tirgnessefthe districtd , an
court judges to now proceeexpedtiost h t he
ly,*?* suggests anew the potential for transformative legal practice. And yet,

d

120 Gina PacelJ.S. Releases Gitmo Detainee Naj#esSOCIATEDPRESS Mar. 4, 2006 available

at http://www.cbsnews.com/stories/2006/03/02/terror/main1364552.shtml.

121 CTR. FOR CONSTITUTIONAL RIGHTS, REPORT ON TORTURE AND CRUEL, INHUMAN AND
DEGRADING TREATMENT OF PRISONERS ATGUANTANAMO BAY, CUBA ii (July 2006) (quoting Unck
sified Attorney Notes of Robert Kirsch@vailable athttp://ccrjustice.org/filefeport_ReportOnTor
ture.pdf.

122 128 s. Ct. 2229 (2008).

123 14, at 2274,

124 SeePress Relese, U.S. DistCourt forD.C., DC Chief Judge Meets with Judges to Discuss Di
trict Court Procedures for Guantanamo Cases (July 2, 20@®)//www.dcd.uscourts.gov/public
docs/system/files/GuantanarRoessRelease070208.pdffi 6 Th e j u d g e se confmittadhioi s Cowur t
decidingthefgcases as expeditiously as possiblisseddo (quoti
Sept. 5, 2009). A flurry of case activity suggests that the district court is Brgdtese cases.
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the history of the Guantdnamo litigation suggests that the proper measure of
such court victories is not their doctrinal significanoet their effect in the
lived experience of the prisoners. Six years after some of the prisaners a
rived, the question finally resolved by the CourtBoumediends not
whether they are being held lawfully, or what substantive righ¢y
haved Fifth Amendment due process or Sixth Arderent cafrontation
rights, for examplé but only that they are entitled to contest their dete
tion. Indeed, the Court ensured many months more of wrangling in the
lower cours becauset expressly declined to rule on two of the mogi-fu
damental issues nessary to the resolution of these cases: the definition of
fienemy combataatand what procedures should govern the habeas pr
ceedings? Thus, while theBoumedienelecision is undoubtedly higfo in
limiting the scope of executive authority, it merelyureed the prisgers to

the place they were four years ago, aRasul*?

125 Boumedieng128 S. Ct. at 2273275. The Court was sensitive to the issue of delay, noting,

fiw] hile some delay in fashioning new procedures is unavoidable, the costs of delay can no longer be
borne by those wh dd aa22%5. Yietetlseemsithat the oosts valldgrnedy the
prisoners after all.

126 The Supreme Court did provide the lower courts with some significant guidance that should
make posBoumedienditigation more fruitful than was the peBtasul litigation. Specifically, the
Court found that the goverrent procedure created in the aftermattiRasu) known as the Combatant
Status Review Tribunal (CSRT) and purportedly desic
each prisoner, was an inadequate substitute for federal habeas review. The Cduthidquiocedure
inadequate even though the DTA authorized a limited review of its conclusions by the D.C. Court of
Appeals. Boumediengl28 S. Ct. at 226274. Thus, the Court has now ruled on two issues that-dom
nated the posRasullitigation: the avaihbility of habeas after passage of the DTA and the MCA, and the
adequacy of the CSRT proceedings. With this doctrinal underbrush cleared, the path to full liebeas pr
ceedings should be clearer, and yet | remain concerned about the ability of the EX@rautdleo fore-
stall hearings because of myriad other legal issues to be litigated, not least of which is the question of
what siostantive rights the prisoners possess.

Jenny Martinez has raised a relatedotimgééedsof concer
concerting tendency of lawyers and courts alike to focus on procedural rights at the expensersf substa
tive claims. SeeMartinez,supranote79.

Finally, the case of the Uighuet Guandnamoprovides an acutexample of the posBoumediene
gap between procedural and substantive justice. The Uighurs, a Muslim ethnic minority, have-been d
termined not to be enemy combatants, but cannot be returned to China because eftemdiéeiney
will be tortured by the Binese government. On October 7, 200udge Ricardo Urbina granted the writ
of habeagorpusto the Uighurs and ordered their release into the United Staites.Guantanamo Bay
Detainee Litig., 581 F. Supp. 2d 33 (D.D.C. 2008). The government imielydiddlenged that order,
and the D.C. Circuit subsequently reversed, holding that the plenary power doctrimdugesl the
courts from ordering the government to admit someone to the United States. Kiyemba v. 8#ama,
F.3d 10221026 29 (D.C. Cir.2009) Thus, the Uighurs, who in all likelihood never should have been
brought to Guantanamo in the first place, were trapped there indefinitely despite their righeés h
having been vindicated. Ithough the Supreme Court recently granted certianatieir caseKiyemba
v. Obama, 555 F.3d 1022 (D.D.C. 200&9rt. granted 2009 WL 935637 (U.S. Oct. 20, 2009) (No-08
1234) the plight of the Uighurs is likely to be resolved politically rather thanlliegde United States
recently negotiated for éhtransfer of foutdighurs to Bermuda and six the South Pacific nation of
Palay and is attempting to resettle the remaing Uigkalsswhere.SeeErik Eckholm,Out of Guar#-
namo, Uighurs Bask in Bermudnl.Y. TIMES, June 14, 2009, at Ad)avid JohnstonUighurs Leave
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A few recent decisions by habeas judges to order release of a small
number of prisonersfand t he government 6s deci sio
anew thaBoumediene and the rightdbased strategy, may well have greater
vitality than my agument thus far has suggested. However, these decisions
come six years after Guantdnamo opened, and at least as important, after the
2008 presidential election. Indeed, the dramatically changedcpblifi-
mate may prove to be the most important factor in rights enforcement at
Guantanamo. Even then, the change in Administration may not satisfy fully
the justice claims of Guantanarit®.

E. The Physical Erasure of the Human: Torture

Taken together, the dufral and legal erasures discussed aboabled
the physical erasure of prisoners at Guantanamo and riticybar,
theirtorture.

The physical erasure of torture is se¥fident, and thus needs only
brief comment. By definitiof#?® torture involves the degdation of the
body or the mind, such that torture always seeks to erase, even if to varying
degrees depending upon its specific method and duration. The infamous
fiTorture Memos written by John Yoo and others at the Department f Ju
tice Office of LegalCounsef® literally underwrote torture at Guantanamo,
including the weldocumented practices of waterboardifigendition}*?

Guantinamo for PalauN.Y. TIMES, Nov. 1, 2009, at A22Warren RicheySupreme Court Leaves
Hanging the Case of Detained Uighur€HRISTIAN Sci. MoN., June 30, 2009available at
http://www.csmonitor.con2009/0701/p02s06sju.html (repaiing ontheSu pr eme Court 6s f ai |l u
on Uighursdé petition for certiorari) SeeTinFGdve Ui ghur :
den,Chinese Leave Guganamo for Albanian Limhd\.Y. TIMES, June 10, 2007, at Al.

127 SeeBasardh v. Bus2009 WL 856345(D.D.C. Mar. 31, 2009) (ordering release of Yasio-M
hammad Basard); El Gharani v. Bu&i93 F. Supp. 2d 144D.D.C. 2009) (ordering release ofav
hammed el Gharani); Boumediene v. BuST9 F. Supp. 2d 191, 19@.D.C. 2008) (directing
Respodentsiit o t a k e a | dppropratedplensatic rstgps ® fadilitate the release of Patitio
ers Lakhdar Boumediene, Mohamed Nechla, Hadj Boudella, Mustafa Ait Idr, and Sabr Lahmar fort
witho).

128 gee supraotel3and accompanying text.

129 The Convention Against Torture defines torture as:

[A]ny act by which severe pain or suffering, whether physical or mental, is intentionally inflicted

on a person for such moses as obtaining from him or a third personrmttion or a confession,

punishing him for an act he or a third person has committed or is suspected of having committed,
or intimidating or coercing him or a third person, for any reason based on discrimination of any
kind, when such pain or sufferingirflicted by or at the instigation of or with the acquiescence of

a public official or other person acting in an official capacity. It does not include pain or suffering

arising only from, inherent in or incidental to lawful sanctions.

Convention Againsforture and Other Cruel, Inhuman, or Degrading Treatment or Punishment Pt. |,
Art. 1, 11, Dec. 10, 1984, 1465 U.N.T.S, 8&printed in231.L.M. 1027, 1027 (1984) This definition
was incorporated into fleral regulatios. See8 C.F.R.§ 1208.18(a)(1)2008).

130 gee supraotes72i 73 and accompanying text.

131 gee, e.g.Jonathan S. LandayCheney Confirms That Detainees Were Subjected to Water
Boarding McCLATCHY NEWwsSPAPERS Oct. 25, 2006, hpt//www.mcclatchydc.com/190/story/
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andprolonged stress positions, as well as otheduaot that while not rising
to the level of torture constituted cruel, inhumamd degrading tréa
ment!* The faulty reasoning of those legal memoranda enabledvozld
destruction enacted upon the bodies of the prisoners.

Through the infliction of pain, torture not only damages the body and
the mind, it is, as Elaine Scarry hassdribed,fworld-destroyingd** As
Scarry writes:

I't is the intense pain that desxroys a r
perienced spatially as either the contraction of the universe down to the imm

diate vicinity of the body or as the body swagjito fill the entire universe.

Intense painis also languagee st r oy i ng; as the eontent o
grates, so the content of onebds | anguage
so that which would express and project the self is robbéd sburce and its

subject:*®

Thus, physical erasure also eliminates the intelligible voice, reducing h
man speech to the primordial expression of pdia, state anterior
to languagey*®

In addition to these erasures of the body, mind, and self, torture at
Guantdnamo has achieved a third form of physical erasure, for the very fact
of the prisonersd6 torture necessitate
treat of torture from respectability means that it muspédormedin hid-
ing,”" layering one more curita over the already shrouded bodies of the
Guantanamo prisoners.

14893.html (quoting thekice President Cheney confimg the use of waterboarding and stating that
its use i @dncbraine® ) .
132 See supraote28.
133 See generally JAMEEL JAFFER & AMRIT SINGH, ADMINISTRATION OF TORTURE A
DOCUMENTARY RECORD FROMWASHINGTON TOABU GHRAIB AND BEYOND 44 (2007) (collecting go
ernment documents, many obtained by the American Civil Liberties Union through Freedonr-of Info
mation Act litigation, elating to U.S. detention and interrogation practic&|STIAN WILLIAMS,
AMERICAN METHODS (2006) (discussing U.S. interrogation practicEB)g TORTURE PAPERS THE
RoAD TO ABU GHRAIB (Karen J. Greenberg, Joshua L. Dratel & Anthony Lewis eds., 2005¢¢togd
primary sources related to U.S. integation practices).
134 E| AINE SCARRY, THE BODY IN PAIN 29 (1995).
135 1d. at 35.
136 1d. at 4.
187 As Paul Kahn has written:
With the disappearance of the penal spectacle [when torture was carried out publighgctioe
of torture became a secret practice occurfing] in places closed to public regard, under eond
tions of deniability, and by agents whose own rel.
The modern phenomenon of torture has the oppquee sence of the fideni able. o
but not seen; it must be spoken of but never speak itself. It is a political practice that cannot exist

in a public space. Nevertheless, to be effective the threattofeanust taint the public space. It
is always just beyond view.

PAauL W. KAHN, SACRED VIOLENCE 3 (2008) footnote omitted)
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[I. TECHNIQUES OFLEGAL ERASURE LEGAL ABSURDISM AND
RADICAL INDETERMINACY

Having established the multiple forms of erasure that constitutesthe d
humanzation of Guantanamo, in thigartl focuson legal erasure and the
deployment of law in the deprivation of rights. | first offer a description
and critiqgue of the military commission system based on my experience
representing Omar Khadr, paying particular attention to the absundist te
dencies othe thinly conceived commissions. | then discuss the legal ind
terminacy of core | egal concéagnbs i
regi me and argue that the Admiomi st
further undermined Guantadnamo, even asAbeinistration reached for
| awés mantle of Il egitimacy.

n t
rat

A. Legal Erasure Through Legal Absurdism: The Military Cossions

It has become a commonplace to describe Guantanamo as Kafkaesque.
Indeed the official naative of Guantanamo bears an uncanny resermblan
to the literary narrative ofhe Trial**® As one scholar has written:

If there is anything that is assuredly and appropridi€bfkaesque) it would

be a situation ofridefinite detention, where one is not formally charged, where
one is obstructed iseeking counsel, where various machinations keem-an i
dividual from having his or heiday in court) and where, all the while, one is
being secretly and separatéiydged¢ either in a formal sense (by the state)
or more informally by the community of sbrvers who are invited to infer
guilt based on the status or mark of the putatifenaler**

Absurdity abounds at Guantanamo. BefBa&sul iguanas were pr
tected under the Endgered Species Act but prisoners were protected by no
law.® Under pressuradm the federal courts, the Bush Administrati@ d
termined that several men, whasmemy combataattatus had never been
substantiatedyerefino longer enemy combataritgven though, as a fede
al judge noted, they had never bedememy combatandsin the first
place'* A habeas lawyer was falsely accused of smuggling contraband,

138 FRaNzZ KAFKA, THE TRIAL (Edwin Muir & Willa Muir trans., Schocken Books 1968) (1925).
139 Brian Pinaire,The Essential Kafka: Definition, Distention, and DilutiorLiegal Rhetoric46 U.
LoulsVILLE L. Rev. 113, 15455 (2007). The Kafkaesque quality of Guantanamo is similarly captured
in STEVEN T. WAX, KAFKA COMES TOAMERICA 176 77 (2008). For an insightful discussion of thecta
tics used by the government to disrtpp wy er s® r el ati onships with their ¢
ethical challenges of representing prisoners there, see David Lidvafare and Legal Ethics in Goa
tanamg 60 STAN. L. REv. 1981(2008). For a more personal account of such challenged/ae F&
koff, This Is To Whom It May Concern: A Guantanamo Narratii@ePAUL J.Soc. JUST. 153 (2008).
140 seeBrief for Petitioners at 36 n.62, Al Odah v. United States, 542 U.S. 466 (2004) (184303
2004 WL 96764(noting applicability of the Endaered Species Act, 16 U.S.€1538(2006) to Qu-
ban iguanas at Guantanamo); Transcript of Oral Argument at 52, Rasul v. Bush, 542 U.S. 466 (2004)
(No. 03334) (JusticeSg er noting, iWe even protect the Cuban ig
141 SeeQassim v. Bush, 407 F. Supfd 198, 200 (D.D.C. 2005).
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namely, a pair of athletic underwear, in to asqmer, ostensibly by wearing
them in himself*? The list is endless.

The invocation of Kafka, as well as Sartre and Lewis Carspikaks
not only to the absurdist tendencies of Guantanamo, but more broadly to the
absurdist tendencies of unchecked legal regimes. In the existersgal @i
The Trialor No Exit** and in the topsyurvy universe ofAlice in Wonde
land,*** nonsensicalorlds are established through rules, and seeming la
lessness is established by and through law. What troubles readers of the
existentialist texts, and amuses readers of the absurd, is the insistence on i
ternal logic even as the rules they create arieddly disjoined from hisi-
ry, |l ived experience, l'i ber al expect
is a wonderland only because it is so at odds withd&erd her, r ead
conventions and expetions. And yet, the conceit of all three texts is to
demonstrate how an elaborate though opaque set of rules can reconstruct
reality, in a bid to reconstitute normalcy. It is Josef K., Garcin, dimkA
who are made to feel foolish, not their keepers. Thus these texts launch into
a narrative contest with éhknown and understood worlds of their readers.
Similarly, the law of Guantadnamo is embedded in the story of Guantdnamo,
and that story is made angimade through narrative ot@st.

As lawyers began to penetrate Guantdnamo in the fall of 2004, they
learnal and exposed prisoner stories of torture and abuse, of mistake and
i nnocence, and of | awless detenti on,
master narrative of terror. Habeas |
Guantadnamo into a new realm of narratbgntest, one in which the go
ernment partipated vigorously, largely through storytelling.

One story the government told was that Guantdnamo was a humane
and effective interrogation center. This narrative sought to counteaalleg
tions of torture andkause byadvancing a commitment to a reamfrong-
tional, collaborative model of interrogation, and to counter demands for
Guant 8namo 0 sguing that & contiaueshty yield valuable human
intelligence in the fight against terrorisf. To tell this sory, the goven-
ment has let reporters and members of Congress observe an interrogation

a
(S

142

A27.

143 JEAN-PAUL SARTRE, NO EXIT, AND THREE OTHER PLAYS (Lionel Abel trans., Vintage Books
1955)(1944)

144 | Ewis CARROLL, ALICE IN WONDERLAND & THROUGH THELOOKING GLASS (Grosset & Dulap
1946)(1865)

145 SeeNeil A. Lewis, Fresh Details Emerge on Harsh Methods at Guantanayné. TIMES, Jan.
1, 2 0 0 5, Military offididlslhavé gone to great lengths to portray Guantanamolagely hu-
mane facility for several hundred prisoners, where the harshest sanctioned punishments consisted of is
lation or taking away items like blankets, toothpaste, dessereading matial. Maj. Gen. Geoffrey
D. Miller, who was the commander d¢fe¢ Guantanamo operation from November 2002 to March 2004,
regularly told visiting members of Congress and journalists that the approach was designed to build trust
betweentheet ai nee and his questioner. o).

SeeClive StaffordSmith, Editoria, Amer i cads L e ¢AITIMEB IOatc5k 200 0at e
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(something they have refused to per mi
yet, as Neil Lewis reported in tidew York Timeghese interrogationgpa
pear to have beenaged:

Journalists who were permitted to view an interview session fem b

hind a glass wall. . were shown an interrogator and detainee sharing a

mi |l kshake and fries from the baseos
amiably. It became apparent to repost comparing notes in August

[2005], however, that the tableati the interrogator and prisoner sha

[ nmg6 a McDonal dés meal was prlesented
ists!

What Lewis and other journalists witnessed was a set piece, one more a
tempt to construct and condeaality, not unlike the higlend interrogation
room in which | met Omar in 2005.

Nowhere was the staging of Guantanamo more evident than in the
military commissions. Whereas the vast majority of Guantanamo prisoners
have never been charged with a crinand likely never will be, the go
ernment has charged a select few, including Omar, with alleged war
crimes!* to be tried by military commission. Trials are so commonaa fe
ture in our popular culture that it is difficult not to view them through a
theatrcal lens. In the military commissions, however, theater was not
merely a metaphor, but an ambition. The general suspicions that attach to
military trials;}“® coupled with the gross procedural and substantiveusreg
larities of these military commissions,vgaled critics to call the procde
ings nothing more than show trials. Mindful of this criticism, and seeking
to rebut it, the Bush Administikation
timacy, and in so doing, only further undermined it.

The commissiomprocess was established by presidential orderan N
vember 2002 and the first prisoners were charged and referred before a

146 Id.

147 Seeinfra Partll.B.2 for a discussionf the indeterminacy of war crimes as charged by the Bush

Administration.
148 gee generallyJ.S. DEPGr OF STATE, EQUATORIAL GUINEA, COUNTRY REPORTS ONHUMAN
RIGHTS PRACTICES (Mar. 8, 2006),available at http://www.state.gov/g/drl/rls/hrrpt/2005/61567.htm
(documentingahheo igaesitmnomi | itary trialuUS.Derdr evi dence
OF STATE, PERU, HUMAN RIGHTS PRACTICES 1994 (Feb. 1995), available at
http:// www. freelori.org/ govdngdimmnilgag equrts/d® @bt npeetr ur epor t
internationally accepted standards for due process. Military trials are closed to the public and carried
out in secrecy. o).
149 presidential Military Ordersupranote71. For a comprehesive history and critique of the mil
tary commission system, see David GlazirSelfinflicted Wound: A HaHDozen Years of Turmoil
Over the Guantanamo Military CommissioA® LEwWIS & CLARK L. REv. 131 (2008) hereinafter -
vid Glazier, A SelfInflicted Wound; Glenn M. Sulmasy;The Legal Landscape Aftétamdan:The
Creation of Homeland Security Court$3 NEw ENG. J. INTA.. & Comp. L. 1 (2006);Detlev F. Vagts,
Military Commissions: A Concise Histqorg01 AM. J.INTA L. 35 (2007);see alsd\eal K. Katyal &
Laurence H. TribeWaging War, Deciding Guilt: Trying the Ntary Tribunals 111 YALE L.J. 1259,
1260 (2002)¢ ont endi ng that the Presidentds ordeifr for the
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commission in 200#° From the very beginning, the commissions were

plagued by accusations of structural unfairness, inadequatetfmas for

defendants, and rules that seemed to change at WhiMany of these
charges were vindicated by the Supren
the commissions itHamdan. In their original incarnatioff? the comms-

sion rules permitted testimonyined through torturés the liberal use of

secret evidence, and exclusion of the defendant from his owrrtriala-

t ut i)oDaadl Gazier, NoteKangaroo Cout or Competent Tribunal?: Judging the 21st Century
Military Commission 89 VA. L. REv. 2005 (2003) érguing that to comport with legal norms of the
twentyfirst century and ensure due process, military commissions should have the same procedure as
courtsmartial).

150 SeeNeil A. Lewis, U.S. Charges Two at Guantanamo With Conspir&ty. TIMES, Feb. 25,
2004, at Al (reporting that Ali Hamza Ahmed Sulaymaaihlul and Ibrahim Ahmed Mahmoud-al
Qosi were the first two detainees at Guantanamo Bay chaygte Pentagon)ee alsdNews Release,
u. s. De p 6 t Twoo GuantGnarho. Detainees ChargéBeb. 24, 2004), available at
http://iwmww.defenselink.mil/releases/release.aspx?releaseid=7088 (reporting the two were charged).

151 gee, e.g.Eugene R. Fidell, Dight H. Sullivan & Detlev F. VagtsMilitary Commission Law
2005 ARMY LAW 47 2 005) (ndhte ngo mnhiastsifon systemds rules are
change and, in fact, have been revised in sometimes internallg onsi st ent way;so (footn
David Glazier,Full and Fair by What Measure?: Identifying the International Law Regulating Military
Commission Procedure24 B.U. INT& L.J.5 5, 58 ( Iblgh BrgsidentfBLsh mandated that the
Guantanamo tribunal s gbseoversddcemeateddhfaticommissioneds edbemtiar t r i al
ly made up procedures as the trials proceeded, and that even the presiding officers seemed unable to a
ticulate the 1l egal r e fpotmatesomitiepd)) WNeilr Ao Lewig, LatvlereSays cour t s .
Detainees Face Unfair Systeid.Y. TIMES, Jan. 22, 2004, at A2Memoraxdum fromAmnest o | nt 61 ,
the U.S. Govdt, The Rights of Peopl e (@Apr.2002),S. Custod
http://www.amnesty.org/en/library/asset/AMR51/053/2002/e2423a1d868 11dd9df8-936¢c9068
4588/amr510532002en.pdl a t 6 | Assdén of Cri m. Def . La30gers Et hi
(2003), available at  http://mww.nacdl.org/public.nsf/2cdd02b415ea3a64852566d6000daa79/
ethicsopinions/$FILE/Ethics_Op_@Bt.pdf N altIrést. of Mil. Just.,Statement on Civilian Attorney
Participation as Defense Counsel in Military Commissi(2303),available athttp://www.nimj.com/
documents/NIMJ_Civ_Atty Participation_Statement.pdf

152 The rules governing the military commissionsdahanged considerably, and nearly constantly,
since they werermounced by the Presidential Military Order issued in November 288#.supraiote
71 Seemingly in the face of public ddtsm, he Pentagon issued a sergsometimes contradictory
rules and instructions which provided some additional detail on the procedures to b&SeasBdvid
Glazier, A SelfInflicted Wound supranote 149 (chronicling the unfolding rules of the conssibns).
Following the invalidation of the military commissions by the Supreme Coutfamdan Congr e s s 6 s
enactment of th®ICA established new ruledd. at 17485. On May 15, 2009, President Obama stated
that he would continue the use of military comntiss and anounced yet another set of new rul&ee
Statement of President Barack Obama on Military Commissiansa notel13.

153 See infranote274and accompanying text.

154 As a plurality ofthe Court explained illamdan:

The accused and his civilian counsel may be excluded from, and precluded from ever learning

what evidence was presented during, any part of the proceeding that either the Appointimg Autho

ity or the presiding officer decidéso ficl ose. 0 Grounds for such closur

information classified or class#ble. . . ; information protected by law or rule from unauthorized

disclosure; the physical safety of participants in Commission proceedings, includspegtioe

witnesses; intelligence and law enforcement sources, methods, or activities; and other rational s

cur ity i.nAppomtedsntilisary defense counsel must be privy to these closed sessions,

but may, at t he pr éesforbiddendo revdalfta his@mrhér<liend whatdooke t i o n ,
place therein.
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luating the military commission system in its early incarnation, Professor
Mary Cheh posed the baseline questions, and provided a tersmamip

guous answeifiAre the military commissions rigged? Are they fixed Bor a
ranged in a way to produce a desired result? Are they irregular courts in
which accepted procedures are perverted and defense counsel's hands tied?
In a word, ye®*** Mounting domesti€® and internation&l’ criticism, some

Hamdan v. Rumsfeld, 548 U.S. 557, 614 (2006) (plurality opinion) (citation omitted) (quoting from and
citing to Military Commission Order No. 186(B)(3) (Mar. 21, 2002),available at http://
www.defenselink.mil/news/Mar2002/d20020321ord.pdf [hereinafter MCO No. BR{it seeid. at 654
(Kennedy, J., concurring) (arguing that MCO No§ &(D)(5)(b) does not permit admission of secret
evidence if such admission would deprive defendantfofau | | a n dd. &t 2% 23 (Thomais,a.| 0 ) ;
dissenting) (same).

155 Mary Cheh,Should Lawyers Participate in Rigged Systems? The Case of the Military €ommi
sions 1 J.NATG. SECURITY L. & PoLdr 375,378 (2005). As Cheh notes, however, there weose
who believed the gomissions to meet fundamental standards of justideat 378 79 n.17. Notably,
Judge James Robertson, thtriit court judge irHamdan who ruled that Salim Hamdan could not be
tried by military commission because his prisooef war st atus had note- been det
tent tribédhal mbsst atesgpect s, the procedures establi
Guantanamo under the President's order define a trial forum that looks appropriate and even reassuring
when seen through the |l ens of American jurisprudenc
166 (D.D.C. 2004)ev'd, 415 F.3d 33 (D.C. Cir. 2005), e v531&IU.S. 557 (2006).

156 The American Bar Association was among the first organizations to raiseros about the use
of military commissions systemSeeABA TASK FORCE ONTERRORISM& THE LAW, REPORT AND
RECOMMENDATIONS ON MILITARY COMMISSIONS (Jan. 4, 2002)available athttp://www.abanet.org/
leadership/military.pdfABA TASK FORCE ONTREATMENT OF ENEMY COMBATANTS, REPORT TO THE
House OF DELEGATES 2 (Aug. 2 2003), available at http://www.nimj.com/documents/

ABA_CDC_Corrected_Fin_Rep_Rec_FULL_0803.gdhot i ng that the military <co
now drafted, do not sufficiently guarantee that CRilan defense counsel] will be able to render
zeal ous, competent, and effective assistance of <cou

President, Am Bar As€nh, to the President of the United States (Feb. 27, 208&ilable at
http://www.abanet.org/poladv/letters/antiterror/2008feb27_detainees_|.pdf. The National Association of
Criminal Defense Lawyers and the Association of the Bar of the City of New York have alsarbeen i
portant critics.SeeNat 6 | As s o c Lawyerfs, EtBicgidvisory @denrh, Opinion 0304 (2003)

Letter from Barry M. Kamins, President, &s<of the Bar of the City of New York, to Senator Patrick
Leahyet al.(Mar. 12, 2008) available athttp://www.nycbar.org/pdf/report/Guantanamo_MC311.pdf.

157 Perhaps most nalble among the international criticism was that from the United Kingdom,
whose attorney general, Lord Peter Goldsmith, objected publicly in 2004 to the use of militanscommi
sions for British citizens then detained at Guantanamo, stating:

[W]hile we must b flexible and be prepared to countenance some limitation of fundamental rights

if properly justified and proportionate, there are certain principles on which there can ba-no co
promise.

Fair trial is one of thoge which is the reason we in theKJ havebeen unable to accept that

the US. military tribunals proposed for those detained at Guantanamo Bay offer sufficiem-guara

tees of a fair trial in accordance with internationahdéeds.
Attorney Gen. Lord Peter Goldsmith, Address at the Cour de Gassatithe Centenary of thentante
Cordiale, (June 25, 20044yvailable athttp://news.bbc.co.uk/2/hi/luk_news/politics/3839153.stBee
also Lord Johan SteynJudicial Member, British House of Lord§uantanamo Bay: The Legal Black
Hole, 27th F.A. Mann Leture (Nov 25, 2003) available athttp://www.statewatch.org/news/2003/nov/
guantanamo.pdfafguing thathe treatment of prisoners at Guantanamo does not comply withantern
tional standards for fairitls).
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of it coming from withi n fficdf8exectedmmi s s i
enormous pressure on the government to shore up the legitimacy of the
commission process, much of which was done on a purely codevetic

The government went to great lengths to make the commissions look
as much like real courts as possible, even as they were emptied ofghe sub
tantive rights that ordinarily inhere in a courtro&f.Although there was
no judge in these pceedings, tb presiding officer was ordered to wear a
robé*®® (and ours carried a gavel); although this was a commission and not a
court, the commission room, formerly a dental clifiayas swathed with
blue velvet curtains and rich, dark wood furniture so as to |dekdicou-
troom. The curtains only went twthirds of the way up the painted cinder
block walld just high enough to fill the frame of the closadcuit video
cameras. For those of us appearing as defense lawyers in the commissions,
we knew we were on a $i@y constructed set, where costume and props
and scenic design attempted to consecrate the-lmrcen space. In our
very first commission session, we were handed a document listing speaking
parts for the presiding officer, the lawyers, and our cliamtl ordered, with
no apparent sense of irony, to foll@kte scripto'®?

This crude staging recalls the insights of Peter Gabel and Paul Harris,
who have noted theegloyment of afitableau of authoritarian symbaolby
legal systems in order to sédfgitimize!®®* Describing this phenomenon of
self-legitimation, they write:

[A]ll forms of serious social conflict are channeled into public settings that are
heavily laden with ritual and authoritarian symbolism. Each discrete conflict
is treated as an isolatédase; the participants are brought before a judge in a
black robe who sits elevated from the rest, near a flag to which everyone in the
room has pledged allegiance each day as a child; the architecture of the cou
troom is awesome in its severity and indgt®cation of historical tradition; the

158 See infranote178and accompanying text.

159 | November 2006, the Bush Administration proposed spending up to $125 million to build new
commission facilities at Guantanam8eeFederal Business Opportunities, Legal Compound at @uant
namo Bay, Cuba,tht p: / / www. f bo. gov (foll ow AOpportunitieso F
The proposal was subsequently shelved after it became public and faced criticism from the newly
elected CongressSeeCarol Rosenberd?lans toBuild Courthouse at Guantamo BayRevised MiAMI
HERALD, Dec. 10, 2006available athttp://www.miamiherald.com/1377/story/320156.html.

160 SeeEmail from Major GenJohn Altenburg, Jr., Appointing Autlior Military Commdns, to
Keith Hodges, Assistant to the Presiding Officers (Jan5 , 2006, 12: 51 ES®) (on fil
siding Officers will wear black judicial robes like those worn by Military Judges at Army and Air Force
courtsmar t i al and by civilian judges throughout the Un

161 SeeNeil A. Lewis, Pentagon @arges 5 More in Guantdnamo Bay CarpY. TIMES, Nov. 8,

2005, at A22.

162 SeeEmail from Keith Hodges, Assistant to the Presiding Officers, to Chief Prosecutor, Chief
Defense Counsel, and Chief Paralegals for Prosecution and Defense (Jan. 3, 2066\t dilithor)

(attaching trial script developed by the Office of the Presiding Officers).

163 peter Gabel & Paul Harri8uilding Power and Breaking Images: Critical Legal Theory and the
Practice of Law11N.Y.U. Rev. L. & Soc. CHANGE 369, 373 (198283).
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language spoken is highly technical and intelligible only to the select few who
have beerfiadmitted to the Bab. This spectacle of symbols is both frightening
and peversely exciting. It signifies to people thab#e in power deserve to be
there by virtue of their very majesty and vast learning. When disseminated
throughout the culture (through, for example, the schools and the media), these
symbols help to generate a belief not only in the authority of the laivin lau-

thority in generat®*

The Gabel and Harris critique exposes the ritual antslism deeply
embedded in lorgjanding legal systems, and the role that they play in
upholding and perpetuating obedience to political authority. At Guantan
mo, howeverthe commissions were erected on a nearly blank slate: the last
American military commission was convened in 1942Thus, the cm-
missions at Guantanamo did metuire the excavation of socidtural ari-
facts buried deep within the legal system. Ratl@gause we were
witnessing the creation of a legal system nearly from scratch, the anstall
tion and instantiation of authority were on blataspldiy.

In the commissions, the trappings of law substituted for law itself. At
every turn, the governmentaimtained that the prisoners at Guantanamo
had no rights whatsoever, under any source of law, even when they were
being tried criminally. Moreover, while tiBushAdministration claimedt
had legal authority to convene the commissions (a positiaudiapd by
the Supreme Court inlamdar),'*® there were few formal rules governing
the commission. The only substantive requirement for the commissions
was that they béfull and fair0*®” a phrase that the prosecution and thee pr
siding officer repeated ad nausetifrand one that expanded, or moreityp
cally cantracted, to meet the particular substantive challenge being raised.

Despite the protests of defense lawyers, the commissions operated with
virtually no rules of evidence, no discovery rules, no rules of aegisind
no rules regarding precedent. Thus, not only was positive law in short
supply, sotoo, was any sense as to what interpretive practices would be
followed by the commissionsr what precedential value a decision in one
commission would have in treame trial, in another trial before the same
presiding officer, or in a trial before a diféat presiding officer. While any
newly created legal system is bound to encounter initial problems, the fai
ure of the commission system to contemplate or addnese fundamental
issues of adjudication suggests how poorly designed it was.

164 14. at 372 (footnote omitted).

165 SeeEx ParteQuirin, 317 U.S. 1 (1942).

166 Hamdan v. Rumsfeld, 548 U.S. 557, 593 (2006).

167 presidential Military Ordersupranote?71, at 57835.

168 Carol RosenberglVar-Crimes Hearings Resume in Controverfgyami HERALD, Jan. 16, 2006,

at 25A (quoting military defense attorney, Army Maj. Tom Fleefief, f | hear o6full and

mor e t iangtp make ntesickg .
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Our military cecounsel, Lieutenant Colonel Colby Vokey, attempted
to gain some clarity on the question of what jurisprudence would ee rel
vant to the dasion-making of the ommission. In the course of voir dire of
the presiding officer, he attempted to learn what case law, & doynestic
or international, criminal or civil, military or civiliah would be followed,
to which the presiding officer respondéif, you want to knav if . . . a pa-
ticular case is applicable or a point of law, file a motion and | will decide it
based on the briefs and the arguments and thé'faw.eaving aside the
circularity of this argument, it contemplates counsel divining the law
through a systenof pinging® motions citing various cases like so many
bursts of energy issuing into an ocean of unknowable dimension, with the
hope that they might actually hit something and signal the existence-and |
cation of applicable law.

Unlike an established sysh of law, where the parties might seek to
distinguish other cases factually or legally from the one being litigated, the
commi ssion systemdés fundament a-l pri ni
known. The commissions were thus a common law system at time zero,
boundless in its potential, but entirely bereft of guidance as to how the law
might actually evolve. The result was a lack of predictability and aszorre
ponding manipulability, both of which unageined the system as a whole.

Our faith in the system hadewer been very strong. In the several
mont hs of Omar 6 s ¢ o mmifatgmotons, inchis e | we
ing motions to adopt the rules of discovery and rules of evidencicaipiel
in courtsmartial. The commission never decided these motions, amg m
other substantive ones like it, before H@mdandecision came down. One
decision it did issue, however, is worthy of mentidde had moved to di
gualify the commissionbs appointing e
convening authority in courtdartial) for bias, and in support of thabm
tion had moved for the production of the appointing authority in order to
demonstrate his bias through examination. The presiding officer denied our
motion to produce the appointing authority,diimg that we hd proffered

169 Draft Transcript of Proceedings at 447nhited States v. Omar Ahmed Khadr (No. 05008) (Apr
5, 2006) (on file with athor). Later in the same proceeding, the presiding officer elaborated:
| think that we will look to international law, | think that we will look through military law, | think
that we will look through federal criminal law, | think that we will look at a lot of sourag@sdo
flesh out the procedural rules that govern this proceeding. The purpose or the obligatian of cou
sel is that as they see issues and they need it resttegdfile motions, they brief motions, they
cite what they think is appropriate authority, and then | decidé @ounsel have a question as to
thed what law is applieble,thed®t hen it és their obligation to file &
Id. at 448.
This approach stasdn sharp contrast to that taken by the Supreme Cotittairy b ur n.6See Ca s e
2U.S. (2 Dall.) 409 (1792). Only two years after the Court was formed, the Attorney General asked the
Court what Aisystem of p r the Courcrespo die tihe Wdud todsidéro | | o w, to
the practice of the Courts 8fi n g 6 s andChaneetyin Englandas affording outlines for the pra
tice of this court; and that they will, from time to time, make such alterations therein, as circumstances
may render necessabyld. at 411, 41B14. My thanks to Gautam Huded for this example.
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only the areas on which we would question the witness, and not what the
witness would actually sa&§f. We subsequently renewed our motion, noting

in passing that the requirement that we state what the witness would say in
order to obtain his pduction for the purposes ok&amining him hadian

Alice in Wonderland qualityto it."* The next day, the presiding officex-r
jected this filing, holding that the Alice in Wonderland reference fipas

tently disrespectful @fthe commission and the presidimfficer, and as
such would be moved tithe inactive section of the filings inventadf?

By uttering the word$Alice in Wonderland) we wnwittingly had made the
motion disappear.

This ruling was among the last official actions taken by the cemmi
sion tefore the Supreme Court shut it down. Tellingly, the ruling reflected
a preoccupation with the dignity of the commission, as a staf leg-
timacy, and demonstrated the speed with which the commission could move
if it wanted, even as our substantivetions languished. Indeed, thento
mission system had issued a rule ordering that the commission be treated
with dignity.® The Court established the illegitimacy of themmoissions
less than a week later, suspending all issues before the commissi®n, sub
tantive and frivolous alike, though not before we filed a revised mation i
cluding an appendix of the hundreds of Supreme Court decisions and briefs
and federal appellate, district, and state court opinions thaeneiAlice
in Wonderland/* The Alice in Wonderlandappendix was both cheeky and
plainly serious, for it was meant to suggest that an established legal system,
secure in its own legitimacy, would not be so easily offended.

170 Ruling on Defense Motion for the Production of Witness John D. Altenburg, Jr. at 2, United
States v. Khadr (June 7, 2006) (on file with author).

171 pefense Renewed Motion to Compel Riotion of Witness John D. Altenbyrdr.at 1, United
States v. Khadr (June 21, 2006) (on file with author).

12 Ruling on Defense Motion to Renew Their Motion for the Production of Mr. Altenberg [sic],

United States v. Khadr (June 22, 2006) (on file wiithar).

y.s. Dep6t of Def., Pr esRutbsali Qom@issibr Tei@ Practicde mor an d
Concerning Decorum of Commission Personnel, Parties, and Witn2¢ceb. 16, 2006)available at
http://www.defenselink.mil/news/Feb2006/d20060217POMdb [nereinafter POM 1J6 (stating that
Ai[t]he decorum and dignity to be itanbCommissiendwilby al | at
be the same as that observed in military and Federal courtsidfitiet e d St at es o) .

POM 16 specifically mandates h gd]ll cdmmunications, whether written or oral, should be
couched in civilnonsarcasticic anguage, focusing on Id &té& (efmphasis u a l or |
added).

174 pefense Renewed Motion to Compel Production of Witness Mr. John D. Altenburtynited
States v. Khadr (Revised) (June 26, 2006). The D.C. Circuit has since invoked Lewis Carroll to deride
the governmentds use of wunreliable evidence in its

[Tlhe government suggests that several of thertiess in the intelligence documents are reliable
because they are made in at least three different documents. We are not persuaded. Lewis Carroll

notwithstanding, the fact that the government has
Seel EWISCARROLL, THEHUNTING OF THESNARK 3 (187 6) ( Al have said it thr
three times is true. o).

Parhat v. Gates, 532 F.3d 834, 848 (D.C. Cir. 2008).
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The Supreme Courtés invalidation of
in Hamdanled Congress to authorize a new system under the Ni@iAys
overcoming the Courtods objection tha
congressional authi@ation’® In 2007, a new military commission system
was unveiled” to renewed criticism, including stpaccusations of poiit
cal interference in the system made by its former chief prosecutor, Air
Force Colonel Morris Davi§? While the new commission systeesolved
some of the problems of its predecessors, it remained deeply flawed, and
criticisms sucras Col onel Davisodos fuelmd dome
cerns about its legitimacy. Nonetheless, the commission system did ma
age to bring a case to completion in August 2008, that of Osama Bin
Ladends driver, Sal i m Hamdeaproced- That ¢
ings and secret witnesses, ended in a conviction of Hamdan for providing

175 seeMilitary Commissions Act, 10 U.S.C§948 950 (2006).
176 SeeHamdan v. Rumsld, 548 U.S. 557, 5985 (2006).
17 Omar Khadr was reharged under the new commission system. United States v. Khadr, Charge
Sheet, Apr5, 2007 ,available athttp://www.defenselink.mil/news/Apr2007/Khadrreferral.pdf. Haowe
er, the charges against hinere subsequently dismissed after a military judge concluded that he lacked
jurisdiction over the caseSeeUnited States v. Khadr, Order on Jurisdiction, June 4, 28@dable at
http://www.scotusblog.com/movabletype/archives/Brownba&kd .pdf (dismising charges for lack of
jurisdiction); United States v. Khadr, Disposition of Prosecution Motion for Reconsideration P 001, June
29, 2007 available athttp://www.scotusblog.com/movabletype/archives/2007/06/court_1.htmyifden
gover nment 6 ensideg and pravidingduller exptanation of dismissal of chargéithough
the decision was subsequently overturned on appeded States v. Khadr, CMCR No. @01, Sept.
24, 2007, available at http://www.scotusblog.com/movabletype/archives/CMCR%R0y&620924-
07.pdf,and the case against Omar continued, these decisions suggested a greater measure of rigor to the
postMCA system. However, the comssions remained the target of criticism, and on his first day in
office, President Obama ordered miljtgprosecutors to seek a @8y continuance in all pending mil
tary commi ssi on c &eedmted Staen\c Khadd GavernmeénnMotioh:eguest for
120Day Continuance in the Interests of Justice, Jan. 20, 20@%ailable at
http:/imwvww.dee nsel i nk. mi |l / news/ P%20011. pdf (argdiceeng that c
as it will permit the newly inaugurated President and his Administration to undertake a thorough review
of both the pending cases and the military commissions prgcese e r a |l | y 0 PhamaPSeeker Fi nn,
Halt to Legal Proceedings at Guantanafi@asH. POST., Jan. 21, 2009, at A2.
178 SeeJosh WhiteFrom Chief Prosecutor to Critic at GuantanamMAsH. POST, Apr. 29, 2008,
at Al (relating comments by Davis that Pentagffitials pressured him to bring cases that could have
fistrategic political wvalueodo in an election year).
his claims of political interference in the military commission proceedings for Salim Handlaa-
vis is not the only military critic. Army Brigadier General Gregory Zanetti, the deputynemder of
the military task force running the detention opera
to be spray and pdapped..l et Ehagge épmedchapge d6éem, cl
pray that we can p Gualtanamb Trials RutfGenemals at OddRAUFERSSAUG. t o n ,
13, 2008 available athttp://www.reuters.com/article/domesticNews/idUSN1337894520080848&-Z
ti went on to describe Brigadier General Thomas Hartmann, the legal advisor to the militaryseommi
sions convening alityhomgi tayn,d a sdpHeathasrshasiirsisted bhat be
Avi ewed it as hi s nnglusinadfair and tangpardant marmer. He ackeegeds mo v i
telling prosecutors he wanted caseld that would décap
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material support for terrorisi® And yet, rather than enhancing therco

mi ssi ons 6 | e gclioh andits accampanying semtence wéemed
to diminish them further,sanews accounts focused on two facts: first, that
the firstfiwar on terrod war crime tribunal resulted in a faanda-half-year
setence, for which Hamdan was given credit for all but five months; and
second, that the government maintained that even @tapleting the e-
maining months of his sentence, Hamdan might still be detained indefinit
ly asa nendmy combatarif?°

B. Legal Erasure Through Radical Indeterminacy

The stated rationale for the use of military commissions aht@oea
mo rather than estabhed courts was that tlivar on terrorisra made the
application of ordinary standards of justicapiracticable?®® This exception
to the standard rules of criminal justice with regard to casions tracks a
broader argument ofxeeptionalism with regardtthefiwar on terorismp
according to which the different, and exigent, nature of ter i s més t hr e
necessitates deviation from ordinary principles of law. Tiiate of exce-
tion,0 as Carl Schmitt termed the phenomenon in 1930s Geriffaore-
supposes raergency and by its own terms promises to be temporary.
Schmitt famously described the sovereign as he who has the power to d
cide the state of exceptidfi. And yet, as Giorgio Agamben argues, the hi
tory of the state of exception is one of unrelentingaasion, self
justification, and selperpetuation until the state of exception becomes
permanent®* As others have noted, the inauguration of a seemingly pe

179 geewilliam GlabersonPanel Convicts Bin Laden Driver in Split VerdibLY. TIMES, Aug. 7,

2008, at Al.
180 Segid. A New York Timesditorial lambasted the government for pursuing its case against such

alowl evel figure as Hamdan, and for Maf.f dBrudksilhmdg ssa pspwb:
ters have been crowing over the Hamdan verdict asniéfe some kind of a triumph. In truth, it is a
holl ow victory in the war on terror, a blow to Ame

Editorial, The United States v. the Drived.Y. TIMES, Aug. 10, 2008, at WK9. In November 2008,

Hamdn was sent to Yemen to serve out his remaining unsuspended sentence, and in Januzey 2009,

was released by the Yemeni governmeviemen Frees Former bin Laden Driver After Jail Term Ends

REUTERS Jan. 11, 200%vailable athttp://www.reuters.com/arie/newsMaps/idUSTRE50A2JR2009

0111.
181 SeePresidential Military Ordersupranote71, at 57,833 (AGiven the dange

United States and the nature of international terrorism, and to thet @xbvided by and under this-o

der, | find consistent with section 836 of title 10, United States Code, that it is not practicable to apply in

military commissions under this order the principles of law and the rules of evidence generafly reco

nizedinhe tri al of criminal cases in the United States
182 SeeCARL SCHMITT, POLITICAL THEOLOGY: FOUR CHAPTERS ON THETHEORY OF SOVEREIGNTY

1i 15 (George Schwab trans., MIT Press 1985) (1934).
183
Id

184 GIoRGIO AGAMBEN, STATE OF EXCEPTION (Kevin Attell trans., 2005).
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manentfiwar on terrorisra transforms the exception into the prevailirey p
radigm of governancg&

Agamben demonstrates that the theoretical difficulty with the state of
exception is that it cannot exist strictly within or strictly outside of law: e
ther the podive law sanctions the exception, in which case law is donut
shaped, or the exception is ealggal, in which case the exercise of- e
panded state power in times of emerge
dominion?®* Law and lawlessness are inextricably linked, not unlike the
normalcy of smattown Guantanamo and the deviance of the camps.

How, then, are we to understand the relationship between lawwand la
lessness? How do we know when a state of exception is sanctioned by law,
and when it is not? As | have suggesteslipusly, law instantiates norms;
it is normalizing'® But the domain ofdw is, by necessity, coiitted by
reference to the lawless. At Guantanamo, we see that law is all around, but
it only reaches so far. To use the law to place someone outside of it is to
reveal | a wob s sndss ahlavi®®, The duestiord of whleréhese
limits are drawn, however, is political, cultural, and historical, and net fu
damentally juridical. Mark Tushnet suggests that because the termg-regula
ing states of exception are typically subject to interpretation (i.e., what
constitutes an emgency?), the interpretation of those terms is bound to be
political ¥ In this sensefistates of exception are ones in which politigs re
laces lawd'® But as Tushnet also notes, if one accepts the central insight of
Legal Redism, that politics always disgces law, then there are no states of
exception®®* Rather,flelmergencies merely surface the usually hidden role
of politics in determiing the content of lawt®

Gerald Neuman similarly has criticizdé&hnomalous zoneéssuch as
Guantanamo, which he des@th asfigeographical exceptions to policies

185 gee, e.g.Sanford LevinsonConstitutional Norms in a State of Permanent Emergef@yA.
L. REv. 699 (2006).

186SeeStephen Humphreyd, egal i zi ng Lawl essne State of Bxeepti@i or gi o Ag
17EUR. J.INTA L. 677, 678 (2006) ook review)discussing two schools of thought regarding the state
of exception as identified by Agamben).

187 See supr@artl.A.

188 Austin Sarat and Nasser Hussain provide an insightful analysis of how a constitutive lawlessness
of law canbenefit a criminal defendantSeeAustin Sarat & Nasser Hussai@n Lawful Lawlessness:
George Ryan, Exetive Clemency, and the Rhetoric of Sparing L@ STAN. L. REv. 1307 (2004)
They describe executive c¢l emeowdaoesaasgsterm ¢f uesfunde | awl es s
stand and accommodate the exercise of aldmbower that
1314.

189 Mark TushnetMeditations on Carl Schmjt0 GA. L. Rev. 877, 886 (2006)see alsd_evinson,

supranotel85 at 736 (Al i nhatthe discussion bf gmelgentyyess s @ltimately
a profoundly political one, with law, at least as traditionally conceived, having eydtitle to do with
theresolutio of any truly |ive controversy. o).
190 Tyshnetsupranote189, at 886.
191
Id.
192 |4,
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othewise regarded as fundament®# Consi st ent with Tushn
Neuman warns that such zoriesay become, quite literally, sites of cosite
tation of the pold*thysGevealingithedliticaieint a | vV a
mension to such spensions of law.

And yet, while Guantdnamo may resonate with latent dynamics in law
more generally, it i's an extreme exal
Indeed, the military commissions seemingly are a mathematicdil qirtoe
central theorems of Critical Legal Studies: law transparently manufactured
by, and covering for, politics; legal process intended to meet political goals;

a radically indeterminate system based upon infinitely manipulable &lassif
cations; and sedangly neutral principles easily deployed by politicians in
service of prevailing power strtures!®

The central paradox of the commissions was exactly that addressed by
Agamben: the propagation of lawlessness through the exercise of law. As |
discussedpreviously*® the commission system lacked rules for the most
fundamental aspects of a trial, and what rules it had changed at wieim. B
cause the system disavowed lineage to any extant common law system, it
was left no other option than to make up the lanitavent along. This
flawo consisted of a steady flow of often caulictory directives from the
Secretary of Defensdililitary Commission Ordei®, the Department of
Defense General CounsdiMilitary Commission Instructiord, the Ap-
pointing Authority (fAppointing Authority Regulatiortsand AA ppointing
Authority Orders), and the presiding officerg§ifresiding Officer Mer-
randa). We were instructed to refer to these various ruldiCasimission
Law,0 an invention that by its terminologgnd capitalzation sought to a-
dow the commissions with the majesty and legitimacy of'fawhis grasp

193 Neumansupranote84, at 1233.
194 Id.

195 See generallCRITICAL LEGAL STUDIES (Peter Fitzpatrick & Alan Hunt edsl987)(discussing
principal nsights ofCritical LegalStudies)

196 See supr@artll.A.
197

Our militarycec ounsel , Col onel Vokey, qguestioned the us.
the presiding officer:
DC [DEFENSECOUNSEL]: By fiCommi ssi on Law, 0 sir, are you refer
sion Orders, the] ]?
PRESIDING OFFICER Regul at i ons, the Military Commissionés |

tary Order, the POMs [Presiding Officer Memoranda], andhang else that applies. We use
Commission Law as a shorthand for trying to encapsulate all that.

DC:AI'l right, sir, but the term, ACommi ssion Law, 0
PRESIDING OFFICER Do you have a question, Colonel Vokey?

DC:Wellthetermi Commi ssi on's Law, 0 was that deocrel oped by
er?

PRESIDING OFFICER That's developed as a shorthand. | don't know where it came from originally.
| believe it does appear somewhere in either the POMs or MCls [Military CxsiomiInstra-
tions] or somewhere, but | am not sure.

DC: All right, sird
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for the mantle of law complemented the hastily decorated cssioniroom
and judicially catumed presiding officers.

The intense struggle over what constitufaivo in the commissions,
and t he g atengtrtolabelitstad Isoc system as Law, reflect the
cultural, mythological, and political qualities that make law forever- co
tested and contingent. Robert Cover cogently described this paeoom
noting in @rticular the way invhich the label of law can be legitimizing:

The wordfilaw,0 itself, is always a primary object of contention. People argue
and fight overfiwhat is lavd because the term is a valuable resource inrthe e
terprises that lead people tortkiand talk about law in the first place.. The
struggle over what islawd is then a struggle over which social patterns can
plausibly be coated with a veneer which changes the very nature of that which
it covers up. There is not automatic legittina of an institution by calling it

or what it produceslaw, but the label is a move, the staking out of a position

in the complex social game of legitimation. The jurisprudential inquiry into
the questioriwhat is lawd is an engagement at one remowdhie strggle over

what is legitimate?®

As information about the inner workings of the commission system
emerged, it supported criticséd suspioc
produce convictions rather than do justice. When the commissions were
first established, military defense lawyers were assigned for the scle pu
pose of convincing charged prisoners to plead gtiflt{Emails from within
the prosecutords office confirmed su:
permit fair trials. As one prosecutorate

[W]hen | volunteered to assist with this process and was assigned td-this o
fice, | expected there would at least be a minimal effort to establish a fair
process and diligently prepare cases against significaosad. Instead, | find

PRESIDING OFFICER But again, Colonel Vokey, it is a shorthand, it is not intended as a term of art
or anything else. It isitended as a shorthand to capture the things that tpfilis Commission.

DC: All right, sir. So for shorthand, we can use Military Commission's Regulations the same way?
PRESIDING OFFICER | am not sure what you mean?
DC: Instead of calling it law, because you have to agree it is not law, right, sir?

PRESIDING OFFICER N 0 , I don't agree it is not | aw. I'f you
cal l it regul ations. | am going to refer to it
would be able to follow me. Let's move on, please.

Draft Transcript of Proceedings at 4339, United States v. Khadr (No. 05008) (Apr 2006) (on file

with author).

198 Cover,Folktales of Justicesupranote113 at 174 75 (footnotes omitted).
199 seeMarie Brenner,Taking on GuantdnamoVANITY FAIR, Mar. 2007, at 328, 33fjuoting

Judge Advocate General (JAG) defense attorney, Air Force Colonel WilLl@Gwn st at i ng: Alt was

clear to me that our access to [Guantanamo Bay] was contingent on our getting a guiitgrplgSa-

Ii m] Ha md a n 0 ErodindN\RetainedseRightsy AdMministration Shows Disregard for Reéso s 0

Attorneys WASH. TIMES, Oct . 30, 2006, at A19 (nALt. Cmdr . Swi ft

tagon superiors to negotiate a guilty plea by Haann i n se&:@l8dSeil A bewis,Mi | i t awr y6s La

yers for Detainees Put Tribunals on Tridl.Y. TIMES, May 4, 2004, at Al (quoting militaryefense

|l awyers describing the tribumakts$yasnfiuindamedntralgiged
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a halheartel and disorganized effort by a skeleton group of relatively ieexp
rienced attorneys to prosecute fairly kavel accused in a process that a
pears to be rigged°

The chief prosecutor, who later resigned, was accused of stepeatedly

to his officefithat the military panel will be handpicked and will not acquit
these detamiees® His replacement would resign in protest, claiming that
Pentagon officials told him that the commission system could not tolerate
acquittals’®?

As noted previously, the absenof an applicable jurisprudence left the
commission system of adjudication unbounded by principle and enabled the
easy @ployment of seemingly neutral terms suctiade of lanwo andfifull
and faito political ends. Moreover, the relevant legal catiegoon which
detention, interrogation, and criminal liability were to be based wem-the
selves radically indeterminate. As a signal example, the definition of
fienemy combatadd the very basis for detention and interrogation at
Guantdnamd has shifted dranii@ally over time, depending upon the
needs of the government in the particular political momamder the ®-
ama Administrationjt has been abandoned in form if not in funcfi8n.
Rather than a static legal category, it has proven fluid and fundamentally
political. Similarly, the seemingly fixed meaning afar crime¢  wes-| |
tablished ininternational law, has beendetermined by the administration.
Each of these examples is discussed in greater detail below.

1. The Indeterminacy 6gfEnemy Combatartd The fienemy coma-
tan® term emerged in popular parlance beforeBlish Administration &
tempted to endow it with legal meaning. Med@aunts used the term to
describe suspected terrorists, and attributed ExdParte Quirir®* The
Bush Administration mffered at least six differentefinitions of the term,
often times conflating distinct categories established in internationaa-hum
nitarian law?® This debate has continued p&iumediengas that case

200 Eyyail from Captain John CarDepartment of Defense Office of the General CourtseGob-
nel Fred BorchDepartment of Defense Office of the General Cou(idar. 15, 2004 07:56 AM) (on

file with author).
201 g

202 SeeWhite, supranote 178 (reporting testimony from Colonel Morris Davis quotingdartment

of DefenseGeneralCo u n s e | William Haynes || as..saWeny.e bh&We c
holding these guys for years. How can we explain ateds® We have to have coovii ons . 60 ) .

203 5ee infranotes 232 233

204 See, e.gDavid G. SavageBush Order for Military Tribunals Gets Several Thumbs DdwA.
TIMES, Nov. 15,2001, at A26William R. SlomansonShould We Try Bin Laden in CoustSaN DIEGO
UNION-TRIBUNE, Nov. 7, 2001, at B9.

205PeterJanHonigsberg;hasi ng AEnemy Combatantsd and Circumve
License for Sanctioned Abyd® UCLA J. INTQ L. & FOREIGNAFF. 1, 46 70 (2007)(tracing the usage
ofienemytamnd mb a
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charged the lower courts with defining the téfhand eventually, the B
ama Administration abandoned the term altogether. Rather than review
each etymological turn, | seek here to highlight three competing definitions,
each of which emerged to meet the politicaimdads of the partic
lar moment.

Internatonal humanitarian law distinguishes between lawful and u
lawful bdligerents, where lawfulness entitles the belligerenrisoner of
war (POW) status upon capture and to immunity from prosecution under
domestic law for tng up arms?” Both lawful and alawful combatants
may be detained for the duration of hostilifis.The Bush Administra-
t i on 6 sfienenyy eomb@nd at times conflaté both categorie¥; and
at other times seesdto create a third.

The presidential order purporting to authorize diréention of indiwil-
uals at Guantanamo provides one important definitiofieoEmy coma-

206 gee, e.g.Boumediene v. Bush, 583 F. Supp. 2d 133, 134, 135 (D.D.C. 2008) (Leon, Ji (cons

dering a newly revised, and more exg¢lythegovee, def i nit
ment , and a narrower definition proffered by prison
up somewhere in the middle, 0 and wultimatedy adoptir

view Tribunals (CSRTSs)). For a disssion of the CSRTSs, sé®ra note220 and accom@nying text.

The definition of fenemy combat ant 0 SebA-Blarriavl so been
Pucciarelli, 534 F.3d 213 (4th Cir. 2008) (eanc) (per ariam), vacated as moot sub nol.-Marri v.

Spagonel29 S. Ct. 1545 (2009).

207 gee generally JEAN-MARIE HENCKAERTS & LOUISE DOSWALD-BECK, 1 CUSTOMARY
INTERNATIONAL HUMANITARIAN LAW 3i 24 (Cambridge 2005) (explaining the distinctions betwaen
vilians and combatants); Knut Ipse@ombatants and Ne@ombatants in THE HANDBOOK OF
HUMANITARIAN LAW IN ARMED CONFLICTS 65 68 (Deiter Fleck ed., 1995) (explaininiget rules for
combatants and noombatants in international law)ntérnational Humanitrian Law (IHL) is based on
a fundamental principle of distinction: all parties to an armed conflict must distinguish betweesm comb
tants and civilians. By definition, a combatantéos
armed conflict ves the individual with a right to directly engage in hostilities provided those atts co
port with other IHL provisions governing lawful targets and methods of attack. Thus, in addition to e
joying POW status, a legal presumption exists conferring immumityfawful combatants for acts
committed during periods of armed conflict, in effect, barring prosecution of such combatants for the
Aimer e fact ofsudrgag6B.tincorgraspacivii pa &, pr e s untembatant at us as
confers on himmmunity from attack. But where a civilian directly participates in hostilities, hergene
ally forfeits this immunity and will be treated as an unlawful combatant. Because unlawful combatants
lack the protective shield of POW status, if captured, an dnlawmbatant can be subject to domestic
prcsecuti on under aldstateds criminal | aw.

208 seeHamdi v. Rumsfeld, 542 U.S. 507, 518 (2004) (noting that the capture and detention of
combatant® whether lawful or unlawfd to prevent their return to the baftldd is recognized by
Auniversal agreement adnedn tp[rsa)c toifcEavBartesiriffigldnopBSoirntgant i n
1, 28, 30 (1942)) (alteration in original)).

209 gee, e.g.Letter from William J. Haynes Il, Gen. CounsBle p 6 t of arffLevin, t 0 Sen.
Chairman, Common Armed Servs (Nov. 26, 2002), at lavailable at http://www.nimj.com
/| document s/ dodl etter. pdf (dudalAvho, unéenteertays ancdbcodomms i nt 6 i s
war, may be detained for the duration of an armediconft . o) .
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tant 28 It grants detention authority for any nthS. citizen whom the
President determines there is reason to believe:

(i) is or was a member of the organization wnaoas Al Qaida, (ii) has engaged

in, aided or abettedr conspired to commit, acts of international terrorism, or
acts in preparation therefor, that have caused, threaten to cause, or have as
their aim to cause, injury to or adverse effects on the Uniises; its citizens,
national security, foreign policy, or economy; or (iii) has knowingly harbored
one or more individuals described in subparagraphs (i) ¢tii)

Arguably, it is this class of people to whom tfienemy combataatterm
was applied in thepopular media. Thus, this iteration of tfienemy
combatand category is a creation of the Executiand requires nothing
more than a unilatergpresidential determination that there wWasason to
believed an individual was connected, in any of a mgriaf ways, to
terrorist activity adverse to the United States.

As the government6s enemy combatan
court, the definitions began to shift. Hamdi v. Rumsfe|#? for example,
the definition narrowed considerably. Yaser Hamdi wabl.S. citizen
captured in Afghanistan, detained at Guantanamo, and then transferred to a
military brig in South Carolina following discovery of his citizenship.
When the Supreme Court considered the legality of his detention as an
fienemy combatarit, Just i ce Od6Connor , writing for
fiitihere is some debate as to the proper scope of this term, and the
Government has never provided any court with the full criteria that it uses
in classifying individuals as sudf thus conceding the anthiity of the
government 6s definition. The Court v
light of the specific definition proffered by the government, namely, an
individual who Aidvas part of or supporting forces hostile to the United
States or coalitonparer s & i n Afghani stan and who
conflict agai ngt Sudtealy, thenrequirerdentSdaf the e s . 6
Presidential Military Order of either membership in Al Qaeda or paaticip
tion in terrorism dropped away, and conveniently so: theedrBtates la
leged that Hamdi had affiliated with the Taliban, not Al Qaeda, Hadeal
that he was with a Taliban unit that was engaged in battle against the

210 presidential Military Ordersupranote71, at 57,834. The presidential military order did riet i
self use the term fAenemy c o miBashAdministrationlffictals B-oon af t er
gan using fienemy combatanto as a shorthand for thos
it be in the interest of the United States that such indivichekubject to the order, though this adds no
sutt antive requiremeatanto tldhEXafia iatdthegh c o

211 presidential Military Ordersupranote71, at 57,834.

212 542 U.S. 507 (2004).

213 14, at 510 (plurality opinion).

214 1d. at 516 (plurality opinion).

215 |4, (citing Brief for Respondentat 3, Hamdj 542 U.S. 507No. 036696) 2004 WL 72402)
The governmentds brief did not explicéanlhpugh i mit its
the Court read in this limitationSeeBrief for Respondentsupa, at 24 34.

1732



103:1683(2009 Resisting Guantanamo

Northern Alliance, not acts of international terrori8fAccepting the go-
er nment 6s omteenCoudtddldithati athough Congress anighd
Hamdi 6s det ent i onfia meshungful pppartengyscsoe r e qu i r
test the factual basis for that detention before a neutral decidienéd

In Rasul v. Busf® heard during the santerm asHamdi the goven-
ment proffered the sanfenemy combataatdefinition as inHamdi only to
change it again once the two cases were decided. Whdesadi con-
cerned the legality of the detention of a U.S. citizen aBeaemy comb-
tanto Rasulinvolved noncitien prisoners at Guantdnamo Bay who sought
to challenge the legality of their detention in U.S. courts. Rasulded-
sion did not address the substantiveimdgbn of fienemy combatart,but
instead limited its inquiry to whether the federabdas statet granted the
courts jurisdiction over the Guant&8na
did?** The import of these two cases was immediately apparent: even when
Congress had granted detention authority desremy combatants that
detention could be etlenged in federal court, and at least where U.8. cit
zens were involved, the fundamental notice and hearing requirements of
due process attached. Thus, the Supreme Court seemed to set the stage for
meaningf ul feder al C 0 u r definition qféerer v i nt o
my combatané

In an effort to avoid such scrutiny, the government hastily constructed
a process it termed the Combatant Status Review Tribunal (C3RINhe
CSRT was tasked solely with determining if a prisoner wa$es@my
combatant?® It provided rudimentary and incomplete notice to eack- pri
oner of the basis of his detention, as well as a flawed and perfunctory hea
ing process in which to contest that bd%isBy inventing a process, the

218 Hamdj 542 U.S. at 510.

27 1d, at 509.

218 542 U.S. 466 (2004).

219 14, at 483 84.

220 The Supreme Court handed down Hemdiand Rasuldecisions on June 30, 2004. Diepat-
ment of Defense memorandum issued on July 7, 2004 byDbpuaty Seretary of Defense Paul Wo
fowitz created the CSRT procedur8eeMemorandum fromPaul Wolfowitz, Deputy Ség of Def,, to
Gordon R. En gl an dyder Egablidhing Gombatarmt Status Kevigw Tribunal (July 7,
2004) [hereinafter Wolfowitz Menjp available athttp://www.defenselink.mil/news/Jul2004/d200407
07review.pdf

2114, atfa.

222SeegeneraIIyThe Guantanamo Detaineesd Second Suppl emen
theDet ai nee Treat ment Act of OgebtlleFending Agpbals atB&E,Aur t 6s Jur
Odah v. United State 82 F. App6x 84 Mos. (033064 055005ta 0551260 2086)  (
WL 679965(documenting how CSRTs deprived prisoners access to counsel, permitted the use of ev
dence obtained through torturand barred any meaningful opportunity by prisoners to contest the
charges brought against then); re Guantanamo Detaing@ases 355 F. Supp. 2d 443, 468 (D.D.C.
2005) CSR[ failedhte provide any detainee with stifint notice of the factual biasfor which
he is being detained and with a fair opportunity to rebut the government's evidence supportég the d
termination that he MaARKDENBEAUX & JOSHORDENBEAUR INa-HERRING . 0 0 ) ;
HEARINGS CSRT:THE MODERN HABEAS CORPUS (2006),available athttp://law.shu.edu/news/final_
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government also invented a new substantiendion of fienemy coma-

tanto this time defining it agian individual who was part of or supporting
Taliban or al Qaeda forces, or associated forces that are engaged in hostil
ties against the United States or its coalition partners. This includes any
person who has committed a belligerent act or has directly supporteld hosti
ities in aid of enemy armed forcé®® Once more, the definition shifted,
this time expanding massively beyond the battlefield of Afghanistan, and
well beyond actual engagement inma&d conflict against the United
States?*

The CSRT definition is nothing more than a-oiftattainderstyle @a-
tegorization, as it was invented after the individuals whose detention the
government sought to justify were already in custody. Unlike Yaser-Ha
di, who looked much like a traditional combatant found on thedhetd in
Afghanistan, the CSRT definition had to contend with, and rdizahe
detentions of individuals at Guantdnamo who had been picked up in places

no_hearing_hearings_report.pdf (analyzing CSRT hearings of 393 prisoners); Kristine A. iakey,
dards and Procedures for Classifying fnE48€Emy Combat a
INTG& L.J.41, 46 50 (2007).

223 Wolfowitz Memo,supranote220, at | a.

24With the enactment of the Military Commissions
complicated because it distinguished for purposes of jurisdiagtiond er t he MCA am-idl awf ul €
batant o f wfoul aennefinuynlcao mbatant, 06 where only the | att
MCA. SeeMilitary Commissions Act of 2006, Pub. L. No. 386,8 948d(a) 120 Stat. 2600 (codified
at 10U.S.C. §94850; 18 U.S.C.§2441; and 28 U.S.(82241(c)(e) (2006) ( A[ M] i | i $-ary c o mmi
sion[s] under this chapter shall have jurisdiction [ over ] alien unl awful enemy

contrast, the CSRT made no determination as to whether a @niséns amanp atvas Al awf ul ¢
oriunl awful . 0
Further complicating matters, the MCA codified two separate substantive (and arguably contradict
ry) definiwtubnenefmyficamhatanto: (1) fia person who h
purposefully and mataily supported hostilities against the United States or Hseli@erents who is
not a lawful enemy combatant (including a person who is part of tlibahalal Qaeda, or associated
forceso; or (2) fAa person whtmentobteefMiitarg Conmissions or aft er
Act of 2006, has been determined to be an unlawful enemy combatant by a Combatant Status Review
Tribunal or another competent tribunal established under the authority of the President or the Secretary
of Def ens@ §38a(l)l Yet HdécaSse, pursuant to the Wolfowitz Memo, a CSRT lacked the
authority to distinguish between a fl awful enemy cC
second definition offered by the MCA is facially invali&eeWolfowitz Memo, supranote220, at{ d
(giving the CSRT only the authoritantto nevi éwet hetb
to make such a classification).
Anyone determined to b €SRAwouldtusdainthe jcisdiotibnaltta nt 06 by a
shold of aemyuobmwaduanted that was required for tria
This contradiction ended with the first ever decision by the Court of Military Commission Review,
an appellate body created byetMCA, which held that while military commissions created under the
MCA only had jurisdiction over #Aunl awful ssnemy comb
sions could independently determine whetalmegr 0a pris
United States v. Khadr, CMCR @01 (2007)available athttp://www.defenselink.mil/news/Sep2007/
KHADR%20Decision%20(24%20Sep%2007)(25%20pages).pdf.
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as remote from the battlefiebd Gambia, Zambia, and BosfffaSimilarly,
whereas theHamdi definition of fienemy combataatserved the gover
ment 6s needs when the case at hand wa
Taliban unit while engaged in armed conflict with a U.S. coalitionnpart
(the Northern Alliance), the requirement of engagement in armed conflict
was clearly inadequate to uphadd the
leged chauffedf® or individuals alleged to be mere acquaintances sf su
pected Al Qaeda operativ€s. The Buht Admi ni str afwWaronds ur
on terrorisnd required arfenemy combataatdefinition that was global in
reach and extended beyond the ordinary indicia of combatant status.
The government readily conceded the breadth of itsfiea@my con-
batand definition, agreeing with a federal habeas judge that it wonld e
compass

0 a] little old lady in Switzerland who
charity that helpsmphans in Afghanistan but [what] really is a front iimaince

al-Qaeda activities,. . aperson who teaches English to the son of an al Qaeda

member, . .and a journalist who knows the location of Osama Bin Laden but

refuses to disclose it to protect her souiée.

Equally remarkable, the government has argued that each prisondr had a
readybeen determined to meet the CSRT definition ofiamemy comb-

tan® through fimultiple levels of review by officers of the Department of
Defense?® despite the fact that the applicable definition was invented only
after theseaviews were spposed to haveeen performe® and conflicted

225 See, e.gFirst Amended Petition faa Writ of Habeas Corpus at 4, Boumediene v. B4$i, F.

Supp. 2d 25 (D.D.C. 2006N6. 041166), 2004 WL 5225826seeking a writ of habeas corpus Re-
kacem Bensayeh, a prisoner captured in BosRiefition for Writ of Habeas Corpus at 2-B4nna v.
Bush, No. 0401144 (D.D.C. July 8, 2004) (seeking a weft habeas corpus falamil EFBanna and
Bisher AFRawi, two prisoners captured in Gambia, as welMzgtin Mubanga, a prisoner captured in
Zambig.
226 geeHamdan v. Rumsfeld, 548 U.S. 557, 580 (2006).
227 Sedn re Guantanamo Detain€@ases355 F. Supp2d 443, 470 (D.D.C. 2005) (discussing how
a CSRT found Murat Kurnaz to be an fienemyi-combatant
cide bomber at a mosque in Germany (citifignaz Factual Return, Enclosure (1) &B2Kurnaz v.
Bush, 04CV-1135E$)).
228 GuantanamdetaineeCases 355 F. Supp. 2d at 475 (alteration in original) (citations omitted),
vacated byBoumediene v. Bush, 476 F.3d 981 (D.C. Cir. 20@@é)t. granted sub normAl Odah v.
United States551 U.S. 11612007).
229 Wolfowitz Mema supranote220, atf a.
B0yt js questionable whether any such reviews ever were performed. In litigation challenging the
CSRT deteminations, the government resisted court orders to produce complete redordsi t s fienemy
combatant o determinat i on sforeeviens pufported td Haee beaBHeT s , mu c h
formed beforehand. Yet in a decision rendered February 1, 2008, the United States Court of Appeals for
the District of Columbia denied the BushrAd ni st rati onds petition for rehea
an earlier panel decision ordering the government to produce classified evidence used for CSRT dete
mi nations of whether a pr iSeeBisnultah w@ases, 814 F.3d€h e my c o mb
(D.C. Cir. 2008) (per curiam).
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with competing definitions pféered by the government. Moreover, after
Boumediengthe government proffered yet another definition of the t&rm.
Soon after President Obama came into office, the new Administration
gave upon thefienemy combataatterminology entirely. In form, at least,
it seemed to collapse under the weight of its multiple definitions and tainted
association with the Bush Administration. The Obama Administration
stated that it would no longer rely onteit thefienemy combataatcateg-
ry or inherent Article Il powers of the President to justify ongoing impr
sonment of Guantdnamo prisoners, and instead would rely on the
Authorization for the Use Military Foré@and IHL 2
Despite this change in terminolpgt is not yet clear whether thelsu
stance of the Admini st Huaanirights@reupsd e ci s i
and some commentators have criticize
while it relies upon international law in a way that the previous Adméaist
tion did not, it nonetheless continues to claim broad detention autfbrity.
Thus, thefienemy combatadatconstruct continues to resonate, even if the
phraseology has changed.
Interestingly, even the rudimentary CSRT proceedings concluded that
some of theGuantanamo prisoners were not, in féetemy combatants,
further undermining the claim that they previously had been subjectlto mu
tiple levels of eview, and undermining the reliability of the construct itself.
But rather than state explicitly, andrestly, that these individuals were not
fienemy combatantsthe Bush Administration insisted on referring to them
asfino longer enemy combatarifé> Thefino longer enemy combatarde-
signation suggests that these individuals once were, even thoughfaoeh a
tual determination seems never to have been made. This kind dglayqr
clever in anAlice in Wonderlandsense ffHow could | no longer be sam
thing | never wasy was described by the pris

2! gee supraote206,

232 pyb. L. No. 10740, 115 Stat. 224 (200{godified at50 U.S.C. §L541 (2006).

233SeeRespondent s6 Memorandum Regar dhoritygReldtledo Go v er n me
Detainees Held at Guantanamo Beyl, 3 8, In re Guantanamo Bay Detainee LitigMlisc. No. 08442,
(D.D.C. Mar. 13, 2009); Press Release, U.S. @b Justice Department of Justice Wid r a ws @A En e my
Combatant o D eGtiantaniamd iDetaineesf (dar. 13, 2009), http://www.usdoj.gov/
opa/pr/2009/March/0ag-232.html. Soon after this announcement, &acy of State Hillary Clinton
stated that the Administration wolngabroackrhetorcali ger use
shift away from the Bush AdministratioreeJay SolomonU . S . Drops fAWar onmm Terroro
ton SaysWALL ST. J,, Mar. 31, 2009available athttp://online.wsj.com/article/SB12384512369037
1231.html

234 geeNoah Feldman, Ofd, A Prison of WordsN.Y. TIMES, Mar. 18, 2009, at A31 (noting that

the governmentods fArefinedo position on itp detentioc
porto for terrorism, fAis potentially broad enough t
istta i on put in Guant8namo in the first placeo).

235 geeQassim v. Bush, 382 F. Supp. 2d. 126, 127 (D.D.C. 2005).
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lian?¢ but the judge chose a more faianil characterization: he called it
fiKafkaesquer®”

2. Thelndeterminacyof iWar Crime0 d Just as the Exetive Bran
ch has defined and definedfienemy combatant s, too, has itattempted
to redetermine the meaning of the tefimar crime9 the legal pedicate for
criminal liability before a military commission unless otherwise specifically
authorized by Congress. Prior to enactment of the Military Commissions
Act, the Uniform Code of Military Justice authorized the use of military
commissions only to tryiolations of the law of war, or other offense®pr
vided for by statut&® Under the MCA, however,aither the charges for
crimes to be heard before conssidons nor their elements were defined by
Congress, but instead were provided by the ExectffivBloreover, none
of the charges lodged against Omar and the other prisoners have ever been
recognized as war crimes. For example, all ten prisoners initially put before
commissions were charged with comapy, a charge that a feaurember
plurality of the Supmne Court inHamdanconcluded did not awtitute a
war crime?® In addition, the principal charge against Onfanurder by an
unprivileged belligerent?** has never been reanged as a war
crimeeither?#

Enactment of the Military Commissions Act cured tlededt of inaé-
guate congressional authorization of the commissions, but in so dwing i
plicated Cagress in the efinition of fiwar crimed The MCA includes a
catalogue of charges deemed triable by military commission, along with
their elements, includingonspiracy® In this way, it resembles an ard
nary criminal statute. But the Act includes a curious pronounce i
provisions of this subchapter codify offenses that have traditionally been
triable by military commissions. This chapter does ndakdish new
crimes that did not exist before its enactment, but rather codifies those
crimes for trial by military commissio®®** This statement is provered
monstrably false by Congressobsf- stubbo

236 |4, at 12728 n.3.

27 Qassim v. Bush, 407 F. Supp. 2d 198, 200 (D.D.C. 2005).

238 50610 U.S.C§ 821 (2006).

29 geaMilitary Commission Instruébn No. 2, 32 C.F.R§ 11.6 (2005).

24 Hamdan v. Rumsfeld, 548 U.S. 55603 04 (2006) (Stevens, J., plurality opinion). Justice
Kennedy did not reach this issuSee d. at 653 (Kennedy, J., concurring).

4 Charge Sheet, United States v. Khadr (chardthadr with conspiracy, murder by an unpriv
leged belligeent, attempted murder by an unprivileged belligerent, and aiding the ermmayable at
http:/iwww.defenselink.mil/news/Nov2005/d20051104khadr.pdf.

242 The question of whether to criminalize uivileged belligerency for otherwise lawful acts is
subject to some dispute, but appears to lack any historical sugeeDerek Jinks,The Declining -
nificance of POW Statud5HARV. INTA. L.J. 367, 436 39 (2004).

243 10 U.S.C§ 950V (2006).

244 1d. 8 950p.
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fensefitraditionally triabe by military commissions,despite the contrary
historical ecord?#

Once more, legal categories prove malleable rather than established,
fluid rather than fixed, and threaten to become the playthings of lawyers
and judges and politicians rather than tRpressions of liberal principle.

The congressional statement of purpose attempts to inoculate agaémxst an
post factoclaim, but can only avoid this charge of aftiee-fact criminalia-
tion by altering our understdimg of the beforghe-fact historicalrecord?+

I n Omar 6s case, Congress engaged in
that further undermines faith in the integrity of the Guantanamo legal r
gi me. At the time of the MCAOGs enact

be charged witlimurder by arunprivileged belligerent?*” Like conspia-
cy, this charge wasnknown to the law of war, and thus was an invention
of the Executive. The charge turned the law of war on its head kingna
the status of the offender, rather than that of the victim, deaidting of the
existence of a war crime. Whereas an unprivileged combatant could be
charged for murder under domestic law, he could only be charged with a
war crime if the victim was a protected person, such as medicalgious
personnel, civilians naiaking active part in hostilities, or military perso
nel placechors de combafor example, by detention or injursff.

The MCA appears to acknowledge the legal infirmity of fiheurder
by an unprivileged belligerent charge, as evident from its omissiaorh
the statutebdbs catalogue of <charges.
fimurder in vio&tion of the law of wa**® An earlier section of the statute
includes the weltecognized war crime offense @inurder of a protected
persony’® but this offens is distinguished frofimurder in violation of the

245 gseeHamdan 548 U.S. at 60213 (plurality opinion). But seeMARK A. DRUMBL, ATROCITY,
PUNISHMENT, AND INTERNATIONAL LAW 3841 (2007)(discussing inchoate and collective responisibil
ty in international law, including use of joint criminal emtése theory).

248 For a discussion aéx post factgroblems with conspiracy and material support for terrorism
charges in military commissions, see Peter Marguiegntanamo By Other Means: Conspiracy $ro
ecutions and Law iforcement Dilemmas After Sepiber 1143 GonNz. L. Rev. 513,538 40 (2008).

%"Another prisoner, David Hicks, was chaeged with
rent, 0 but that charge was subsequently dropped as
March 2007 Seesources citeéhfra notes267 268

248 geeRome Statute of the International Criminal Court art. 8(2), July 17, 1998, 2187 U.N.T.S. 90,

37 I.L.M. 1002 (omitting any refereneceo an i ndi vi dual 6s st at usr whet her
minative to the defit i on of a fAwar crimeo within the jurisdict
YORAM DINSTEIN, THE CONDUCT OF HOSTILITIES UNDER THE LAW OF INTERNATIONAL ARMED

CONFLICT 233 2 00 4) (arguing that a combatantoés unl awful
crime; rather, only where an unlawful combatant commits a serious breach of the Internationat Human

tarian Lawd e.g., murder of a protected per8ocan he be prosecateinder international law).

249 10 U.S.C§ 950v(b)(15)(2006)

250Id.§950v( b) (1). The MCA properly defines a protec
to protection under one or more of the Geneva Conventions, inciudigcivilians not taking a ac-
tive part in hostities; (B) military personnel placed hors de combat by sickness, wounds, or detention;
and (C) military medildcal or religious personnel . 0
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law of ward The latter offense appears to contemplate some other class of
murder that also is a war crime, and yet, it is not clear that any such offense
exists. The very purpose of this section of skegute is to codify law of

war offenses, but by incorporatifigiolation of the law of wayinto the c-
finition of the offense, the MCA renders the definition circular. It is this
opaque offense with which Omar was charged following tiaetenent of
theMCA.?!

For Omar, and | suspect for many of the other prisoners, it was difficult
to believe that he would ever get a fair trial before the commission.eHis |
gal caonsciousnes®wa s o f l awbs manipul ability
power. Even when theharges against him were temporarily dismis&ed,
there was little cause for hope, and indeed, the charges against him were
quickly renewed. His expence before, during, and after the commission
demonstrated that at Guantanamo law was every#hane novhere at the
same time. As for his lawyers, we were not blind to the overwhelmimg pol
tics of the process. And yet, in this rigiitse environment, we elected to
pursue a primarily rightbased strategy, not merely in federal habeas pr
ceedings, but inhe commission at Guantanamo as well. The question is,
why?

Ill. ARGUING RIGHTS IN A RIGHTS-FREE ZONE: TACTICS,
STRATEGIES AND THEORIES

As | have discussed thus far, we believed the commission to be-a pur
ly political apparatus, devoid of legal legitimacydayet, rather than lye
cott the proceedings, we participated in them. Moreover, despite our keen
awareness that the system was built upon a righésedifice, wensisted
on making rightbased arguments in the commission, as opposed totaccep
ing the rghtsfree system presented to us. Thus, we argued that the-Const
tution, and in particular, Fifth Amendment due process protections,
extended to Omar, as did substantive and procedural protections of-the G
neva Convention§? we argued that Omar had righas a child, undemi

21 Charge Sheet, United States v. Khatipranote59,

%2 geeAustin Saratfi ..The Law |s All Overo: Power, Resistance
the Welfare Poqr2 YALE J.L. & HumAN. 343,343 n.1(1990)(using legal consciousness as intercha
geable with legal ideology); David M. Trubekhere the Action Is: Critical Legal Studies and Enggiri
ism, 36 STAN. L. REV. 575,592 (1984f def i ni ng | egal consciousness as fe&

function, and operation of | aw held by anyone in so
23 gee supraotel77and accompanying text.

254SeeSarat,supranoteZSZ at 343 (quoting a man on public assi
is all over. | am caught, you know; teer i s al ways some r Uldwesorhelrdetl | d6m sup

dondét even know about that they say.0).

25 These arguments were made before the Supreme Court defsidethn v. Rumsfeld48 U.S.
557 (2006), in which it found the protections of Common Agtiglof the Geneva Conventions apglic
ble to the prisonersSee supraotel0land accompanying text.
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ternational treatybligationg* as well as customaryternational law; and
we argued that human rights law applied, and could not be displaced by i
ternational humanitarian la®. In contrast, the Pentagon would kalvad
us accept thesystem ass, and either persuade our clients to plead guilty
(as the first defense lawyers were asked to do) or proceed to aveahgd
by substandard rules and an unknown jurisprudence.

This rightsbased strategy might seem futile given the eaddllity of
law and the contingency of its definitions and structures at Guantanamo,
epitomized by the eveshifting nature of such seemingly bedrock questions
as who is ariienemy combataatand what is @war crime; so long as the
political context in with rights reside can be redefined, smo, can the
rights themselve®¥® While all rights questions are subject to change over
time, as | have argued, the legal indeterminacy at Guantanamo veas esp
cially problematic because of the novelty of its core @pies, its disave-
al of extant jurisprudence, and the unavailability of meaningful judicial
review. Moreover, the danger of a righiased strategy is not merely fitil
ty, but complicity i n -lkditaatianparcmi ssi on¢
cern that hanted us throughout the process. Indeed, one of the most
sobering events for me carderingt he f i r st sessssiamn of Or
in which | had made a lengthy legal argument. During a break, a presiding
officer from another case thanked me for theliguaf my presentation and
said that | had elevated the process. Although | did not create it, | had
hel ped to hold up the commi ssionds cu

The indeterminacy of rights at Guantanamo did not only render them
unstable, but suggested thilagy were politically determined as well. Like
the velvet drapes in the military commission room, it seemed clear that law
andits rhetoric, structures, and trappings were serving as a cover fqu-the o
eration of political power. Still, we doggedly pueslia rightsbased strat
gy on Omar 6s behalf

The question of why one might engage in righdsed litigation in as
rightsstarved an environment as Guantanamo involves tactical, strategic,
and theoretical consideratiofi$each of which is discussed below.

256 SeeOptional Protocol to the Convention on the Rights of the Child on the Involvement df Chil

ren in Armed ConflictMay 25, 2000, S. Treaty Doc. No. 136, 2173 U.N.T.S. 222
27 geeRobert K. Goldman & Brian D. TittemoréJnprivileged Combatants and the Hostilities in
Afghanistan: Their Status and Rights Under International Humanitarian Law and Human Rights Law
TAsK FORCE PAPERS( A m. Socdy of I nt 6l Law, Presidenti al Tas
D.C.), Dec. 2002, at 3&vailableatht t p: / / www. asi | . org/ taskforce/ gol dma
must afford certain minimum human rights protections to unprivilegreemy combatants who fall into
its hands in the course of an international armed conflict is dictated by treaty and customary norms to
which it is bound under international humanrightsamih ni t ari an | aw. 0) .
258 This is consistent with the view of magritical Legal Studies scholars.
259 For a discussion of the distinction between tactics and strategiliseeL DE CERTEAU, THE
PRACTICE OFEVERYDAY LIFE (Steven Rendall trans., 1984).
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A. Rights Tactics and Rights Strategies

When confronted with profound, seemingly irremediable injustice in
thepimary forum of contest, the | awyer 0:
to appeal to a higher authority. In the military commissions, tioguelniau-
thority was a federal habeas court, which, unlike the commission, stood i
dependent of the Executivand enjoyed a legitimacy to which the
commission could only aspire. As a tactical matter, therefore, we sought in
the commission proceedings to khatize the irregularity of the commi
sion, in contrast to the proceedings a criminal defendant could expect in a
regular coud either a military court martial or federal district court.
Rights were an effective discourse strategy for this project, for phe
vided instantly recognizable handles for the comparison: the right to see the
evidence against you, the right to confront witnesses, and the rightnto co
petent counsel were all so familiar within the American courtroom that their
invocation in the comissior® not just in principle but in the language of
rightsd would help to cast the commission as fatally deficient in the eyes of
the habeas court when they reviewed the proceedings. This recalls Rick
A b e Indight regarding the apartheid regime in SoAfitica: fiBecause the
regime used legal institutions to construct and administer apartheid, it was
vulnerable to legal contestatiof’

Similarly, Abel has observed that even though a reflection of power,
law noretheless can be a source of countervailingigroas well, because
state power is divided among the branches and therefore potentially-heter
geneous® Such heterogeneity @tes opportunities for even raiate a-
tors to wield power, strategically and interstitially, working the gaps and
crevices witln a complex state apparatus. Notably, recourse to the habeas
court proved to be the most successful strategy in challenging the &gitim
cy of the military commissions: thamdancase, which invalidated the
original military commission system at Guantémg was brought via a to
lateral habeas actidft.

As a corollary to Abel 6s t heor em,
signed not only to appeal to the judiciary, but also to Congress, civil society
actors, and the press. Rights may be an impoverished discsusseptible
of manipulation and, even when recognized, unable to execute themselves
without political consent, but they are nonetheless a familiar and shared
discourse whose resonance carries across branches of government and
across different segmentg society. When we engaged in rights talkhwit
in the military commission, we knew that we were speaking to multiple a

260 RICHARD L. ABEL, PoLITICS BY OTHER MEANS. LAW IN THE STRUGGLE AGAINST APARTHEID,
198094, at3(1995).

261 Richard Abel,Speaking Law to Power: Occasions for Cause LawyeiinGAUSE LAWYERING:
PoLITICAL COMMITMENTS AND PROFESSIONALRESPONSIBILITIES69, 102 03 (Austin Sarat & Stuart
Scheingold eds., 1998).

262 geeHamdarv. Rumsfeld, 548 U.S. 557, 557 (2006).
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diences simultaneougiyfiplaying to the gallerg as it is often pejatively
described and we knew that the language of rights, as aienefrboth
correctness and fairness, was accessible to all.

As | have discussed previously, the structure of the commissions and
their early conduct convinced us that our assertions of rights would almost
always fail. But claiming the language of rightsded the government to
disclaim it. Each time we argued that the Geneva Conventions compelled
some protection for Omar, the government was forced to argue theiinappl
cability of the Geneva Conventions. This was also the case when we a
gued constitutiorladue process and intaational human rights claims. Our
hope was to dramatize, through the cumulative governmental disclaiming of
rights, what Omar understood intuitively: that Guantanamo was a-rights
free zone.

The fact of divided government and diffupewef® does not, of
course, compel the exercise of countervailing power. Just as the gommi
sions rejected our rightsased arguments, ,.s00, could the federal courts,
Congress, and the public. But the existence of multiple sources of power
also permi different relationshipsebween law and power. The appeal of
rights, their narrative and jurisprudential miggy, can be expected to vary
with the narrative frame of the audience; rights may vary across space and
time. Because the commission®ere a ceation of the Executiveand
housed within the cultural and command structures of the military, they
were institutionally situated far differently than the Article Il habeas courts
and subject to different political pressures than Congress. Thuse-the r
peated failure of rightdased arguments in the commissions was notshece
sarily itself a failure if competing arbiters of rights, in both the popular and
legal imagnations, were to come to different conclusions.

In many ways, our rightbased strategy wasdused less on U.S. iist
tutions and more on Canada, Omar 0s
geopolitical view that Omarés cont.i
commission are partially the function of Canadian acquiescence to-Amer
can powe. To date, the Canadian government has not publicly criticized
either Guant 8namo or Omar 6s trial
other countries, most notably Great Britain, have rejected both the detention
and trial by military commission of thetitizens, stating publicly the uoa
ceptability of these practices, and expendialifipal capital in order to end
them?* As a result of these efforts, all Britons have been released from
Guantanamé@?’ suggesting that international political arrangemeirsum-

263 gee generallfFOUCAULT, supranote 22 (arguing that power is dispersed among multiple and

unequal relational actorsgther than emanating solely from institutions).

264 gee supraotel57and accompanying text.

265 Seelizette Alvarez,Last 4 Britons at Guantanamo Retuld.Y. TIMES, Jan. 26, 2005, at AG;
Alan Cowell, Five Britons Released From Guantanamo Arrive Hoh&'. TIMES, Mar. 10, 2004, at
A8.
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scribe Omarodos | egal predi cament at G
then, includes not only the United States, and not onlyi G&hada rel-
tions, but the domestic politics of Canada as well.

The case of former Guantdnamo prisoner David Hickssisuctive in
this regard. Hicks, an Australian citizen, was one of the first Guantdnamo
prisoners to be charged before a military commission. Throughxthe e
traordinary work of his legal counsel and effective advocacy in Australia by
his family, Hicks lecame a causeélebrein Australia,and a symbol of
American injustice toward an Australian citiZ&n.His advocates forged a
narietive according to which as an Australian, Hicks was entitled to rights
which the military commissions failed to afford. Hackltimately pleadd
guilty to a single charge and was transferred back to Austfalider an
agreement that was widely understood to be a political comproreise b
tween the Australian and American governments rather than the product of
indepadent legal ppcess®®

Thus, even if rightdbased arguments fall flat in the United States,
Oma r fcemstances might be improved if righitased arguments were to
alter political discourse in Canada. This strategy could be viewed as redu
ing rights to politics, and goying rights as mere political devices. But
once more we see how the value of rights can vary. Even as we worried
that a posSeptember 11 politics had made the United States inhospitable to
rights claims on behalf of terroristsgaects, we understodtat in the same
historical moment, rights might have greater purchase in Canada. A rights
based strategy therefore feeds into what isntisflg ongoing interlocutory
review of Omardés case by the Canadi an
by its own poliical process, but a different politics), which is in tum i
formed by broader Canadian public opinion.

And so our rightdbased strategy in the military commissions attempted
to negotiate the uneasy relationship between law and politics, to view rights
asless than selflefining but more thafinonsense on stil® We sought

266 See, e.g, Raymond BonnerA Lawyer in Marine Corps Khaki Wins Australian Support for His

Guantanamo ClientN.Y. TiIMES, D e ¢ . 1, 2006, at A16 (describing effc¢

lawyer, Major Dan Mori, and support garnered from celebrities ssidoao to Australian politicians);

Raymond BonneiVorld Briefing Australia: Lawmakers Appeal For Guantanamo Relddé3é TIMES,

Feb. 3, 2007, at A2 (reporting that nearly half of

House Nancy Pelosie qu e st i ng Miilitank @CoStams HicksulrmahProcesUSTRALIAN,

Aug. 2, 2005, available at http://www.theaustralian.news.com.au/story/0,20867,16124882,00

.html.
267

at Al.
268

William GlabersonpPlea of Guilty From Detainee in GuantanantaY. TIMES Mar. 27, 2007,

SeeRaymond BonnerCritics Say Australian Leader Was Alert to Politics in Detainee Deal
N.Y. TIMES, Apr. 1, 2007, at A27; Misha Schubert & Mark Coulté&hyt cry Over Hi,cks Sente
THE AGE, Apr. 2, 2007, available at http://www.theage.com.au/news/national/outomerhicks
sentencdix/2007/04/01/1175366078719.html.

269 SeeJEREMY BENTHAM, A Critical Examination of the Declaration of Righis BENTHAM'S
PoLITICAL THOUGHT 257, 269 (Bhikhu Parekh ed., 1973).
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to subject thélawo of the commissions to the scrutiny of a range of polit

cal actors. Thysour strategy did not depend on victory in the commission

itself. Indeed, the goal of demstrating the legal emptiness of the coswmi

sions was better served by our argum@rfts due process, for rules ofiev

dence, for prohibitions on coercedttmonyd failing in them. We used the
commission, and its rejection of our rigiitased strategy, fats political

and educational val ue, echoing Jul es
courts as forums for prote®t. In so doing, wefidrag[ged] the courtroom

into politics&*™

Clearly, not all of our tactics worked, and certainly they did not pr
duce oumltimate goal of returning Omar to Canada. Moreover, even these
tactics came at a cost of partially legitimizing the commission as a site of
legal contest’? Nonetleless, | believe the strategic potential of righésed
argument was sufficient to makeiroapproach defensible. | must admit,
however, that it was not all cleayed strategy that led me to the rights
based approach, for even before | had thought through the strategie pote
tial, | was inclined toward arguing rights.

This rights tropism is # logical and predictable consequence of our
professional training as lawyers. Indeed, it is an occupational hazard. | do
not mean to disclaim rights wholesale, but at the same time, | am mindful,
and wary, of rights as the first recourse for helpingaients achieve their
goals?”® Rights become the faith story for many of us, holding out hope for
a gradualist, liberal perfection of the injustice in the world.

B. Rights Theories

That a language of rights may gain us strategic advantage is helpful,
but doe not itself tell us why this is the case. Are rights merely a wecab
lary for consideng and structuring power contests as between individuals
and as between indduals and the state, or do they operate at some other
level?

1. Rights as Recognitiod.As | haveargued previously, rights can
only be understood in the context in which they arise. Indeed, it mas o
through the assertion of rigtngs in On
that | began to undstand what role they might play for him.

In one ofour first hearings in the military commissions, | filed a-m
tion asking the commission to find that the Chief Prosecutor had committed
prosecutori al mi sconduct . On the ev
commission proceedings, the Department of Defen&d degress comf

270 geelules lobel, Courts as Forums for Protesi2 UCLA L. REv. 477 (2005).
271 19, at 483.
272 see infraPartIV.

273 SeeGabel & Harrissupranote163 at 375 79 (advocating powebbased lawyering as preferable
to rightsbased approaches).
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rence at Guantdnamo, at which both the prosecution and the defense were
invited to speak. | spoke first, and decried the lack of rules of the gammi
sion, the admissibility of evidence obtained through torture as well as cruel,
inhuman anddegrading treatment; and the fact that the government had
chosen to prosecute a child for alleged war crimesepéated allegations
that Omar had been torturexhd called the commissiorfishamd*®

The Chief Prosecutor spoke after me, and as | sae ddatk of the &
ditorium listening, he referred to Omar 8s murdered and fia terrorist)
and expressed his personal belief that Omar was guilty of the charges

274 The original rules of the military commissions included no rule regarding the admissibility of

evidence btained through torture, and on March 1, 2006, the spokesperson for the Office of Military
Commissions stated that under thosesukevidence obtained through torture could be admit&mb
Carol Rosenberd;learings May Consider TorturéMiami HERALD, Mar. 2, 2006, at A3 (quoting Air
Force Major Jan e HyBotheticaflyr is ibpossilsle®Doi thre gules dillow for it?. .
Yes. 0) . Maj or Tom Fleener, a military demense | awy
za al Bahlul, pressed the issue with Colonel Peter
but Brownback refused to categorically prohieitidence obtained through torture, stating only:that
AMy personal b el i efld Brewnhackmlsowsuggestedghatmeand Fieenerdnigiot
have different understandings of what conatitutes
person in the eye witharddot needl| ed do O Marcth22, 2006, just daysebefore the
Supreme Court would hear argumentHamdan v. Rumsfeldvhich challenged the legality of the
commissions, the Pentagon announced its intentionridf@vidence obtained through tortur&ee
Carol Rosenberd,.S. Bars Any Evidence Resulting From TorfivMeami HERALD, Mar. 23, 2006, at
A3. The rul e, cieent yatytDede MBiema@i on £vdeewas i ssuUe
DEPGr OF DEFENSE, MILITARY CoMMAN INSTRUCTION No. 10, at 1 (2006), available at
http://lwww.defenselink.mil/news/Mar2006/d20060327MCI10.pdf. While the new rule does prohibit
evidence obtained through torture, it fails to address evidence obtained through cruel, jrrudaan
grading treatmentld. at 2.
While these additional admissibility issues were ultimately addressed in the Military Commissions
Act of 2006, the end result is that statements obtained through cruel, inhuman, and degrading treatment
may still be adhissible. The MCA prohibits any such statements made after December 3%; th@05
enactment date of theefainee Treatment Act of 2005 (which outlawed cruel, inhuman and degrading
treatment of individuals in the custody or under the physical control &f.thegovernment), 10 U.S.C.
§948r(c) (2006)42b u t permits such statements if made prior
commission military judgé i nds t hat: A(l) the totalityaddef the cir
and possessing sufficent probative valuedo and fA(2) thkhe interes
mi ssion of t he st &t blaombly the vast majorite of pridomer interrogation at
Guantanamo took place prior tnagtment of the DTA.
Moreover, althouly the MCA purports to prohibit all statements obtained through torture whether
made before or after enactment of the D8 948r(b), another provision of the MCA permits the i
troduction of evidence by the government without disclosure of classifizdesoor methods of inter
gation, so long as the military judge finds that tI
§949d(f)(2). The military judge may require that an unclassified summary of the sourcesthodsm
be disclosed to thdefense and the public, but is not required to doldo.Because hearsayielence is
generally admissiblad. § 949a(b)(2)(E), the MCA may permit intelligence officers to testify toestat
ments made by the defendant or others without the defense feamiegningful opportunity taquire
into or challenge the methods of interrogation, thus raising the specter of a laundering of evidence o
tained through torture. My thanks to Tom Fleener for this insight.
275 geeTranscriptof Press Conference, GuantarmBay Naval Base, Cubi@an. 10, 2006(copy
on file with author).
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against him and that Omar would have preferred to spend the recently
passed Muslim holiday ofi& with Osama Bin Laden than at Gu@na-

mo2"® Not surprisingly, his comments were broadcast widely by ritee-i
national press gathered to cover the militamnegssions””

The following day, | argued that the Chief Prosecutor had violated his
ethical obligéions, thereby committing prosecutorial misconduct. In pa
ticular, | argued that his comments contravened the rules governirg extr
judicial pretrial statments?® In its opposition, the prosecution argued that
| had opened the door to the offending staets by claiming that Omar
had been tortured and that themroission was a shafff. In oral argument,
the commi ssionds presiding fofufed cer
and fishan® comments and an inclination to hold the prosecution anad d
fense tohe same standard with respect to extrajudicial statements. After a
lengthy argument in which | parsed the relevant ethical rules and their
comments and reviewed the leading cases, | arrived at a moment cf-exasp
ration. My doctrinal analysis had failed persuade the presiding officer
that the rules themselves apply a higher standard tequioss because of
the power disparity inherent in prosecution. The giegiofficer likewise
appeared to reject my argument that just as the power to prosecuoge stre
thens the hand of the prosecutor, so does the weight of an indictment often
compel the defense to speak publicly, and aggressively, on behalf of his
client. | had exhausted the casedawhich, | believe, stood clearly on our
sided to no avail.

The argumenhad shifted, from the prosecution defending its clearly
prejudicial comments about Omar, to me defending the right to as&ert pu

l'icly Omarés credible claims of tortu

be tortured. And it was in this moment of exaspion and exhaustion that

276 Id.

277 gee, e.g. Michael Rowland, Guantanamo Detainee Omar Khadr Faces Military Trial

AUSTRALIAN BROADCASTING CORP. TRANSCRIPTS Jan. 12, 2006Michelle Shephard] . O. heen Al
deeda€®rrori st , ,dORONTESTAR, Dan.d1, 20065 at ABrosecutor Says Omar Khadr Not

a Young InnocentCTV, Jan. 10, 2006available at http://www.ctv.ca/servlet/ArticleNews/story/
CTVNews/20060110/omar_khadr_061001?s_name=&no_ads=.

278 geeDefense Mtion for Order Prohibiting Prosecution From Making Inappropriate Extrajudicial
Statements and Requiring Prosecution to Take Steps to Remediate Past Inappropriate Statements, United
States v. Khadr, No. 05008 (Jan. 12, 2006) (copy on file with author). a@ument was based on
Rules 3.8 and 3.6 of the District of Columbia Rules of Professional Conduct, and analogous rules for
North Carolina and the Air Force, all of which governed the conduct of the Chief Prosecutor because of

his bar membershipdd. Rul e 3. 8, entitled fASpeci al Reslponsi bil it

| o wi Exgept fofistatements which are necessary to inform the public of the nature and extent of the
prosecutor's action and which serve a legitimate law esf@ngt purposethe prosecutor in a criminal
case shall notinake extrajudicial comments which serve to heightemleemn at i on of t he
D.C.RuULES oFPrROFA. CoNDUCT R. 3.8(f) (2007). Rule 3.6 cacerns extrajudicial statements that may
create a threat to thempartiality of the judge or jury.ld. at R. 3.6.

279 seeProsecution Response to Defense Motion To Order [sic] Prohibiting Prosecution Fiem Ma
ing Inappopriate Extrajudicial Statements and Requiring Prosecution to Take Steps to Remediate Past
InappropriateéStaements, United States v. Khadr, No. 05008 (Jan. 12, 2006) (copy on file with author).

1746

acc



103:1683(2009 Resisting Guantanamo

| came to a deeper understanding of rights and the work that theyldo. A
andoning doctrine, | argued the absolute necessity of my being able to
speak publicly and without recriminat
reason tht he was not able to do so himself. | rehearsed the total control

that the government had over Omar, notfitge state, the government, has

had sole custody of my client for threada-half years, has had absolute

control over his physical body, hascha abs ol ute contr ol OV E
able to speak, has had absolute control [over] whether he has nigtieae

[sic] to a lawyer for the first two years he was here, has had absolute control

over his knowledge of the outside wodf® | went on for some¢ime lorg-

er, not quite sure how or where to land this argument. Finally, | blurted,

if Hl e hasndét had avail abl e ¢t ountyi m t he
to say anything. He could not even give his name, raise his hand, and say,

6 1 6 m of @howgh the transcript does not reflect it, | remember pausing

here, feeling dizzy, and wondering, as the presiding officer later ¥8uld,

what this had to do with anything. We lost the motion.

Only later did | come to understand that by claiming rights, wewe
demanding recognition: rai singe-oneds
fore answeringfil am hered The government had sought to remove Omar
and the other prisoners from the ambit of law, and in doing so, from the
world. They chose Guantanamo be@aiisvas remote, then cloaked it in
darkness, refusing to disclose the names or identities of thosétmefes-
ing access to the outside world. Legal erasure enabled physical erasure. In
this context, rights were not just notional, they were existentia

Here, we might consider the existential assertion of rights as a form of
bearing witnes®* The statementfi am herg) is an insistence upon
Omar 6s | egi bi®tmadeyot byrhimtbht by alawyet who by
virtue of citizenship, professional edtity, and the speaking platfornf- a
forded by the statecan testify to the world as he sees it, the reality of
Omar 6s human existence, even iinh the f

280 Record of Trial, United States v. Omar Ahmed Khadr, No. 05008, Vol. VII, 1st Volume of Tra
script, Jan. 11 & 12, 2006 Sess. (Redacted Version) 195 [hereikhtigr Record of Trial],available
at http://www.defenselink.mil/news/Feb2006/d20060222KhadrV7.pdf .

281 14, at 198, 201; Errata Sheet by the Defense, U.S. v. Khadr, Session Transcript of 11 &-12 Jan
ary 2006 (copy on file with author).

282 KhadrRecord of Trial supranote280, at 201.

283 geelosh White & Julie TatePentagon Releases Detainees' Names; About 315 From &uant

namo ldenfied, WASH. POST, Mar . 4, 2006, at A7 (reporting on th
personal inbrmation of 315 current and former detainees at Guantanamo following successful litigation
by the Associated Press under the Freedom of Informationgest)alscAs soci at ed Press v. U.

of Def,, 410 F. Supp. 2d 147 (S.D.N.Y. 2006) (denying govemmed s moti on f or summary
and ordering the Pentagon to release relevant identifying documents on detainees held at Guantanamo).
284 | am grateful to Martha Minow for suggesting this frame.
285 SeelAMES C. SCOTT, SEEING LIKE A STATE: HOW CERTAIN SCHEMES TOIMPROVE THEHUMAN
CONDITION HAVE FAILED 2 (1998)(describing state attempts to order society by making its subjects
legible and, by implietion, making others illegible).
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sibility. The assertion of rights helped to gain Omar recognitiomeoely
as a jurisdictional subject, but as his own&difod a human being.

Martha Minow similarly has noted théft]he language of rights voices
anndi vi dual 6s desire to be reca@nized
For Minow, the claim to rights a bid to be heard, a hailing device tfiat
itiates a form of communal dialog@&’ Moreover, by turning the qsgon
from one of speaker to one of audience, she identifies rights claims as an
inherently communitarian project. Although we often thifkights in n-
dividualistic terms, Minow argues persuasively that rights claims always
must be made to some@h@ community and that by making the claim,
the claimant implicates herself in the commudityThe result is not nese
sarily substantive equalityput instead what Minow term3n equality of
attentiond® She writes:

The rights tradition in this country sustains the call that makes those in power
at least listen. Righisas words and as for@sstructure attention even for

the claimant who is muchde powerful than the authorities, and for indiwvid

als and groups treated throughout the community as less than equaln- The i
terpretive approach construes a claim of right, made before a judge, as a plea
for recognition of membership in a community shagdapplicant and judge,
much as reader and author share the world of thé%ext.

Rights, then, are intertextual, and while litigant and adjudicator may not
hold equal interpretive power, they are bound by a shared interpretive
project®*
Mi nowd s i mnds usgthat wheneQmiar attempts to proclaim
(through his lawyers or otherwisé),am here) the ambition is to proclaim
it to somebody, and in so doing, to insist upon his place in the community.
Mi nowdés claim is not thatybutthagihet s asse

26 Martha Minow, Interpreting Rights: An Essay for Robert Cqve6 YALE L.J. 1860, 1880
(2987).

287 14, at 1875.

B dat 1 8yrimvokifgirights, an individual or group claims the attention of the larger co
munity and its authoritiesAt the same time, this claim acknowledges the claimant's membership in the
larger group, her ptcipation in its traditions, and her observation of its farngs) .

289 14, at 1879.

290 14, at 187980 (footnotes oiitted).

291 Robert Cover expressed this idea as an interdependence of constitutional understandings:

Neither religious churches, however snaild dedicated, nor utopian communities, however is

lated, nor cdres of judges, however independent, can ever manage a total break from other groups

with other understandings oflamf hus it i s that the Shaker wunderst a

independent of understandings of contract that were prevalent in the nineteenthycefitie

Amish concept of churdlstate relations is not entirely independent of secular, libertarian concepts

of such relations.The interdependence of legal meanings makesssible to say that the Amish,

the Shakers, and the judge are all engaged in the task of constitutional underst&uoditigeir

distinct starting points, identifications, and stories make us realize that we cannot pretend to a un

tary law.

Cover,Nomosand Narrative supranote35, at 33.
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confirms it*? Here, then, is a limiting principle to rights claims: theyp-ca

not create community where coranity does not already exist. Put another

way, the ability of the rights claimant to gain even fiequality of atte-

tiono of which Minow writes requires a baseline of consent of the comm

nity that the claimant belongs to it. The return to the realm of belonging
reqguires the communityds consent to a

Here, then, is the limiting principle of rights claims at Guantdnamo: the
conmunity did not admit drbthetcongarypir i sone
cast the prisoners both physically daimetaphysically as far away
aspossible.

Mi nowbés conception of rightsn-and co
nah Aendt 6 s not i oninda Bosniak has incisively mapped L
the multiple dimensions that citizenship can occtiplyut for Arendt, pok-
ical citizenship, membership in the polity, was fundamental. She defined
citizenship adihe right to have right&* by which she meant that one
could not gain the benefit of firstrder rights, such as a right against depr
vation of life or liberty, if one was nog priori, deemed a member of the
political community. Arendt wrote with regard to statelessness. ¥he e
traordinary violence done tdews during World War Il, she argued, was
possible only through political dispossesstnOnce Jews wereemoved
from any national polity, they lost that priori right to have and claim
rights. The consent to Jewish membership in the polity having tgeen
voked, sptoowas t he Jewsd ability tor-claim
ship in a polity. For Arendt, and for Minow, rights presuppose politics, and
not the other way around. It is this critical insight that proves fatal to Omar
and the other pris@ms at Guantanamo.

We see at Guant8namo the invnerse of
ship: no right to have rights. The legal debate at Guantdnamo has almost
never been about the contentortoefr t he p
meaning®®® Rathe, time and again, the fundamental question has been
whet her the prisoners have thearight
tion, whether they have the rightfithe basic equality of consideratiomr
more simply, the right not only to speak, but ® lieard il am hered).

This demand to be heard is exactly what the Guantdnamo habeas litigation
has been about since its inception in 2002, and it is what the government
has resisted and rejected ever since.

292 Minow, supranote286, at 1873.

298 See LINDA BOSNIAK, THE CITIZEN AND THE ALIEN: DILEMMAS OF CONTEMPORARY
MEMBERSHIP(2006).
294 ARENDT, supranote 16, at 298.
29 1d. at 1% 78.
2% Hamdanstands as an important exception, as there the Supreme Court determined thst the pri
oners were protected by Common Article 3 of the Geneva CdomentHamdan v. Rumsfeld, 548 U.S.
557,63031 (plurdi t 'y opi ni on) (.0 G appliceble here ard i reqlires that Hamdan
be tried by a regularly estituted court ... ¢) (ci tations and internal qguot at
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2. Rights as Resistan@eHabeas corpus, whosestory has been ex
plored exhaustively by othet¥ translates aBshow me the body.and ca-
tures the comuomitarian, corporeal, and testimonial dimensions of not just
rights claims, but citizenship. For a judge to order the governmenoto pr
duce a defendu for the purposes of considering the legality of his mete
tion i s to r ec ocagmoiimenbetshipen tllkedmenpd a nt 6 s
To require that the defidant himseld his corpud be produced, and not
just reasons for his detention proffered, is tknaevledge the physicay
and inescapably human experience of an otherwise abstract libergsinte
And to permit the defendant to not only attend his own hearing, but to speak
on his own behalf, is to credit his standing as an actor and agent. daken t
gether, the communitarian, corporeal, and testimonial bespeak a shared
concern: human digty.

It is this human dignity, the human as distinguished from the merely
biological, with which Arendt was fundamentally concerned. For Arendt,
rights are indispnsable to humanity, a protective membrane poised b
tween the state and the individual. What she saw, and Giorgio Agamben
has recently revive##?is the idea that a confrontation between the state and
the individual unmediated by rightsduces the individal to bare life, or
naked life?*® which is life without humanity. It is this unmediated, urimit
gated confrontation that both requires and enables the rendering af-the h
man inhuman, animal, and savé@elt is this rightsfree cafrontation that
permits obrtured the hand of the state encumbered by no law other than the
laws of physics. And it is this unmediated confrontation that permits the
transmogrification of a child into a terrorist. For Arendt, to be a citizen is to
be human, and to be anything elsenerely, and barely, life.

The conception of rights as a bare protection interposed between the
individual and state violence is intuitively familiar ttee antideath penalty
advocat®* and to criminal defense lawyers generally. But the American

27 gee, e.g Brief of Legal Historians as AmidCurae in Support of Petitioners, Boumediene v.

Bush, 128 S. Ct. 2229 (2007)Ne. 061195, 2007 WL 2441583 WILLIAM F. DUKER, A
CONSTITUTIONAL HISTORY OF HABEAS CORPUS (1980) ERIC M. FREEDMAN, HABEAS CORPUS
RETHINKING THE GREAT WRIT OF LIBERTY (2001); ROLLIN C. HURD, A TREATISE ON THERIGHT OF
PERSONALLIBERTY AND ON THE WRIT OF HABEAS CORPUS143 (1858);Maxwell CohenHabeas Co

pus Cum CaugaThe Emergence of the Modern \@rlt, 18 CAN. B. REv. 172(1940);Richard H.Fd-

lon, Jr. & Daniel J. MeltzerHabeas Corpus Jurisdiction, Substantive Rights, and the War on Terror
120HARV. L. Rev. 2029(2007); Eric M. Freedmamilestones in Habeas Corpusl ALA. L. REv. 531
(2000); Jared Goldsteintlabeas Without Right2007Wis. L. ReEv. 1165 (2007);Jonathan L. ldfetz,

The Untold Story of Noncriminal Habeas Corpus and the 1996 Immigration 0¥ ALE L.J. 2509
(1998).

298 AGAMBEN, supranote184
299 |4

300 SeeFrédéric MégretF r om 6 SadWdmleswf ulo Combatantso:r- A Postco

national L, in WTERNATONAL Liave AND ITS OTHERS (Anne Orford ed., 2006).
so1 SeegenerallyAustin Sarat & Nasser Hussasypranote188
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legalembodiment of cizenship as rights Bred Scoté®? While Scott was

suing for his freedom from slavery, the case turned upon his citizenship.

The Supreme Court found that Scott was ndcitizen of a Staté, and

therefore, under the jurisdictional lirsibf Article Il of the Constitution,

could not bring suitin federalcoi®. Thus, t he case remove
even to be heard, by removing him from the polity. Like the Guantanamo
prisoners, he had no right to have rights, and the negation odltisg ci-

tizenship condemned him to the unmitigated violence of slavery.

The denial of habeas to Omar and the other prisoners similarly placed
them outside the communitarian consent that rights require. This expulsion
from the polity authorizes the expion from humanity that torture
represents. Here, we must remember that this expulsion was prefigured by
the state iconography that placed the prisoners outside the realm of human
understanding, and thereforetside of humanity itsef*

Stripped of themediation of rights, Guantanamo reveals the essential
and inescapable violence of law. Politics may dictate who is entitled to
mediation and what form it will take, but all are subject to the force of the
state that, fundanméally, animates law. The dem for rights is a plea to
blunt state force, and not to fundamentally reorganize the twteuc
of power.

With this understanding of rights in mind, | return to the litigation
strategy we adopted in Omar 6s gcase.
nition of Omar in a polity of significance. In this way, rights hailed Omar
into the community, though his admission would depend upon community
consent.

As Arendtdés analysis suggestas, t he
mount to a claim to humanity. To be humsmrise above biological esd
tence and to secure political and social life, requires rights. And yet, once
more, this bid was subject to political forces. No amount of riglaisning
could overcome a political will to de

In light of this, our strategy can be understood in a third way: rights as
resistance. By this account, the rights claim sought not to escape the v
olence of the state, but to make that violence more costly to the state. To
continue its brutalegime at Guatinamo, the government first would have
to do violence to rights; to lay its hands on Omar again, the state would
have to crash through his rigmts cl ai
frontation with the individual, this strategy seeks to exposeTte onus
then shifts from the prisoner trying to establish the existence of righte to t
state establishing their nexistence, from the imdidual establishing harm
done to the state justifying its own violence.

302 SeeDred Scott v. Sandford, 60 U.S. 393 (1856).
303
Id.

304 See suprdartl.B.
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In some respects, this strategy has work&d long as it could avoid
any discussion of Guantanamo, as it long attempted to do, the government
could enact violence without political cost. But rights claims force tke go
ernment into dicourse in which the violence of the state is put on display
and must be justified. The claim of rights itself may interpose a membrane
between the state and the individual even if the right itself ultimately is
found not to exist.

Thus, our rightdased strategy could be understood as interposing a
protective memltane between Omar and the state. In this way, we wanted
to mediate, and moderate, the relationship between the state and Omar, with
the hope of ultnately transforming the relationship from one of potentate
and biological mass to one more recognizable aslen and prisoner. This
was a form of resistance toheQGar 6s mi
eitherto stop its violence oto engage in it in the public forum of the court.

This approach had some success, as the worst of the mistreatment of Omar

and the other prisoners stopped once theegament was forced to grapple

with it in the daylight of federal couftt And yet, Omarms ot he
tal material conditiors indefinite detention, and tli®nefore a substandard

tribunab remained the same, juss$ the fundamentals of Guantanamo have
remained largely the same for the hundreds of other prisoners.

At the end of the day, | believe our approach has not proven more su
cessful because the fundamental question of political citizenship has not
beenressied in the prisonersdé favor, and
even firstorder rights depends uparprioripolitical membership.

When | have rehearsed these arguments for others, particularly la
yers, the esponse | have often gotten is that we digl biest that we could,
and that there was no alternative. To argue the existence of rights, and to
do so forcefully, is to fulfill the professional obligation of a lawyer. But
this strikes me as too weak a conception of professional obligation- | b
lieve that the rightsdbased approach has been worthy and necessary, but not
merely because it was a form of lagsort lawyering. Rather, the rights
based lawyering has performed an essential role of mounting resistance to
the unbridled exercise of state \@ate, essential not because there ig-not
ing else to be done, but because of the opportunities andipbties that
resistance creates. This is consistent with what Scott Cummings has termed
ficonstrained legalis@@™ for it capitalizes on what law carc@mplish,
even as it recognizes what law cannot.

805 Arguably, however, the worst violence stopped for other reasons. Prisoner abuse was an inte
rogation tactic (or as thBushAd mi ni strati on woul d c anthctic). titfé an HfAenha
lows that after dozens of interrogations over a period of years, the utility, if any, of such a tactic would
diminish.

806 seescott L. CummingsCritical Legal Consciousness in Actioh20 HARV. L. Rev. (FORUM
Issug 39 (2007),availableat http://ww.harvardlawreview.org/forum/issues/120/feb07/cummings.pdf
(descr indtimagi meed | egal i smdo as fAan approach to | egal
of| a w0 s thdt seeks tb exploita w6 s o p wadvaneetransfarmeisv e goal so) .
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