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I Intreduction

Petitio_ner ANTHONY MCKINNEY, by his attorney STEVEN A, DRIZIN and law
students WESLEY MORRISSETTE and JONATHAN JACOBSON, of NORTHWESTERN
UNIVERSITY’S BLUHM LEGAL CLINIC, respectfully applies, pursuant 730 [LCS 5/3-3-13
and the applicable rules of the Ilinois Prisoner Review Board, for a pardon on the basis of his
innocence.
1L Required Information

The following information regarding Anthony McKinney 1s provided in compliance with
the Tllinois Prisoner Review Board’s Guidelines for Executive élemency:

Anthony was convicted of first-degree murder iﬁ Cook County, Illinois under the name
Anthony McKinney. He has never used an alias. The court docket number for the offense is No.
78 CR 5267.. He was sentenced to natural life on January 13, 1982, and died in prison on August
27,2013. At the time of his death, Anthony had a post-conviction petition based on newly
discovered evidence of actual innocence that had been pending in the Criminal Division of the
Circuit Court of Cook County for nearly five years.

Anthony’s social security number was 331-54-3317. His state prisoner identification
number was N-20136. He has never previously asked for executive clemency for any conviction.
Anthony was never convicted as an adult for any crime prior to the conviction giving rise to this
petition. He had a burglary conviction in 1977 and had been arrested on a possession charge
stemming from drug usé that was later dropped.

Part III of this petition addresses the Goverﬁor’s authority to grant a posthumous pardon.

Anthony’s personal history appears in Section IV. The procedural history of this case is set forth
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in Section V. The required statement of facts for the offense is set foﬁh in Section VI. Reasons
- for granting clemency appear in Section VIL
This petition has been filed at the direction of Michael McKinney, Anthony’s brother,
who current resides at:
Mike McKinney
17650 Springtield St. 4
Country Club Hills, IL, 60478
III. Gubernatorial Authority To Grant a Posthumous Pardon
The Governor has the authority to provide a posthumous grant of executive clemency.
The Illinois Constitution provides that the Governor “may grant reprieves, commutations and
pardons, after conviction, for all offenses on such terms as he thinks prober.” I11. Const. art V
§ 12. As the Illinois Supreme Court recently recognized, the Governor’s pardon power under the
[llinois Constitution is extremely broad. “His acts in the exercise of the power can be controlled
only by his conscience and his sense of public duty.” People ex rel. Madigan v. Snyder, 804
N.E.2d 546, 556 (T11. 2004) (citations omitted).
The Court went on to explain that the “only restriction this court has heretofore found on
‘the Governot’s clemency power is that he may not change a conviction for one crime into a
conyiction for another.” Id. at 557. There is therefore no reﬁson to doubt the Governor’s
constitutional authority to issue a posthumous pardon. It follows lo gically, then, that the Prisoner
Review Board has the power to issue a recommendation that the Governor grant clemency even

when the individual applying is deceased.

American history is replete with posthumous pardons, both at the state and federal level.

They have been granted at least twenty times for 107 people, twelve of whom had been executed.

See Ex. 11, Stephen Greenspan, Death Penalty Information Center, Posthumous Pardons



Granted in American History (2011). Though there have been no posthumous pardons in llinois,
the primary reason is likely the dearth of decedents or friends willing to make such a request.
Upon issuing a pbsthumous pardon in 1999, President William Clinton stated that such a grant of
executive clemency “teaches us that, although the wheels of justice turn slowly at times, still
they turn. It teaches that time can heal old wounds and redemption comes to those who persist in
a righteous cause.” President William Clinton, Remarks on the Posthumous Pardon of Lieutenant
Henry O. Flipper (Feb. 19, 1999),

IV.  Personal History of Anthbny McKinney

Anthony McKinney was born in Robbins, Ili., on May 14, 1960. In the early 1970s,
Anthony and his family moved to Harvey, IlL. It was Anthony’s first t1;me living in an integrated
neighborhood. He embraced the olﬁportumty to meet people from a different culture. He got
along well with his neighbors despite racial tension iﬂ the city. Even at a young age, Anthony
understood the concept of hard work. He had sf:veral jobs throughout his childhood, including a
paper route and a job at a neighbdrhood hardware store.

- Anthony developed several different interests as he grew older. He loved music and
would listen to rhythm and blues singers like Earth, Wind & Fire and the Ohio Players. He
enj ofed auto mechanics and would work on cars. Anthony never served in the military.

Anthony also loved sports like baseball and basketball, though undoubtedly his favorite
sport was boxing. Anthony would train at the neighborhood boxing gym several times a week.
He idolized Muhammad Ali and tried to model his boxing style after Ali’s. He never missed a
televised Ali fight and his brother recalls that Anthony would shadow box in the mirror between

rounds of Ali’s fights.



As aresult of his erroneous arrest and incarceration, Anthony never had a chance to fully
live his life. He was robbed of innumerable opportunities. He never married. He never had
children. Instead, after spending the vast majority of his life in prison, at fifty-three years old,
Anthony died alone in his prison cell on August 27, 2013. He died waiting for the justice system
to give him the opportunity to prove his innocence.

V. Procedural History

On September 15, 1978, Donald Lundahl, a white security guard, was robbed and shot to
death as he sat in his car outside a Masonic Temple in Harvey. Within a few days, Anthony
McKinney, an eighteen-year old black youth, was arrested and charged with the crime.

On December 10, 1981, a jury found Anthony guilty of murder and armed robbery. The
State sought the death penalty. After Anthony waived his right to a jury for the capital sentencing
hearing, Judge Richard Samuels sentenced Anthony tor natural life on January 13, 1982, The
judgment was affirmed by a state appellate court on August 30, 1983. See People v. Anthony
McKinney, 117 111. App. 3d 591 (1st Dist. 1983).

On February 22, 2006, Anthony filed a motion for post-conviction fingerprint testing
under 725 ILCS 5/116-3, requesting that fingerprint lifts from the the victim’s car be run through
the Integrated Automated Fingerprint Identification System. Before trial, it was determined that
the prints did not come from Anthony or the victim. Although the Cook County Circuit Court
ordered that the prints be submitted to the Illinois State Police crime lab fot analysis, the lab
analyst concluded that the prints were not suitable for submission to the fingerprint détabase. See
Ex. 6.

Anthony filed a petition for post-conviction relief on October 29, 2008, He filed an

amended petition on February 10, 2010. While his petition was pending, on August 27, 2013, he



died in prison. The circumstances of his death remain cloudy, but the death certiﬁcate lists
“sudden death in schizophrenia” as the cause.! Anthony had not previously filed a post-
conviction petition, nor had he filed a clemency petition.

VL. Facfual History Of The Case

A. The City of Harvey and the Harvey Police Department

During the 1960s and 1970s, Hﬁey went through a drastic transformation, both
demographically and socioeconomically. Prior to the 1960s, Harvey had been a traditionally
white Chicago suburb. In 1960, the city had a population of 29,071, 93.1% of whom were white.
Blacks accounted for only 6.8% of the city’s population. From 1960 to 1970, Harvey’s black
population rose to 30.9%. By 1980, blacks accounted for roughlyz 66% of the city’s population.
See generally Carol Rahn, Local Elites and Social Change: A Case Study of Harvey, Hllinois
Ph.D. diss., University of Chicago 1980. According to the 2010 censﬁs, Harvey is now 75.3%
black and only 3.6% white. |

During this change in racial composition, the city divided into four different
neighborhoods with unequal socioeconomic statuses—one predominantly black neighborhood,
one predominantly white neighborhood, and two mixed neighborhoods. In 1970, the median
household income was $2,000 hiéher in the predominantly white neighborhood than in the
predominantly black neighbérhood. Blacks in Ha:rvey-were also, on average, younger than

Whites and more likely to be unemployed.

! Studies have shown that individuals suffering from schizophrenia—as Anthony did—are three

times more likely than healthy individuals to die from sudden unexplained cardiac arrest. See Ex.

24, Hannu Koponen et al., Schizophrenia and Sudden Cardiac Death—A Review, 62 Nordic J.
Psychiatry 342, 342 (2008).



This increase in the black population coincided with an exodus of local businesses and an
increase in crime. Companies like Perfection Gear (500 employees), Allis Chalmers (2,000
employees), Maremont (700 employees), and List Industries (200 employees) all moved their
headquarters out of the city. Harvey saw a string of race riots in the mid- to late 1960s: the “Gin
Bottle Riot” of 1964; racial violence at Thomton wanship High School; and the race riots of
1969. In 1971, Harvey had the highest crime rate of all south suburbs and it continued to climb
another 34% between 1974 and 1975. Overall, Harvey began to gain a reputation as a suburban
ghetto and fnany white residents blamed it on the influx of blacks.

These ;:hanges shaped the Harvey Police Department, which developed a reputation for
violence and corruption. Federal investigations and indictments, as well as private civil rights
suits, have plagued the Harvey Police Department and its detectives for nearly forty years. The
detective in charge of the investigation into the murder for which Anthony was convicted—
Detective Coleman McCarthy—had a history of abusive behavior toward witnesses and suspects.
Indeed, he was indicted along with two other former Harvey police officers for beating a man
who testified about police abuse before the Harvey civil service commission. The beating was
discovered as part of an ongoing Federal Bureau of Investigation inquiry into police corruption
in Harvey. See Ex. 25, John O’Brien, 3 Ex-Harvey Cops Indicted in Beating, Chicago Tribune,
June 2, 1987, available at hitp://articles.chicagotribune.com/1987-06-
02/news/8702100490 1 burglary-ring-harvey-indictment. The investigation targeted Harvey
police who had allegedly beén involved in a burglary ring, though the defendants were ultimately
acquitted. See id. |

B. The Crime



On September 15, 1978, Donald Lundahl, a security guard who had been on duty in his
car at the Masonic Temple on 153rd Street near Lexington Avenue, was robbed and shot to
death. See R. 297, 333, 396. A coworker found Mr. Lundahl’s body in the drﬁzer’s seat of his car,
which was parked in front of the Masonic Temple. See R. 333-36. The first officer to respond to
the scene received a call about the incident at 10:03 p.m. See Ex. 8, Haﬁey Police Continuation
Report, 9/25/78, p. 2. The police estimated that the murder occurred between 9:30 p.m. and 9:45
_p.m. See id. at p. 1. Mr. Lundahl died of a shotgun wound to the back of his head. See R. 395-96.

Harvey Police Detectives Coleman McCarf;hy and Thomas Morrison were in charge of
the investigation into Lundahl’s death. See R. 368.

C. Anthonv McKinnev’s Erronecus Conviction

1 Anthony Activities on the Night of the Murder

On September 15, 1978, beginning at 7:00 p.m., Chicago (or Central Standard) Time,
Muhammad Ali fought Leon Spinks for the heavyweight championship boxing title. Anthony
watched the entire televised Ali- Spinks fight at his family’s home at 15147 South Loomis
Avenue in Harvey. See R. 497, 498, 543; Ex. 26, Map of Harvey Including Relevant Locations,
for a guide to this and other key locations. Anthony watched the fight with his father Robert
McKinney and his father’s friend Donnell Hood, and did not leave the house.. See R. 497-99,
521,523.

After the fight ended, Robert McKinney and Donnell Hood left Anthony at the
McKinney residence and went to buy alcohol from a liquor store located on 154th Street, near
Myrtle Avenue. See R. 498, 500. The two men walked south on Loomis Avenue until they

reached 153rd Strect. See R. 501-02. At the intersection of 153rd and Loomis, they saw police



cars one block east on Lexington Avenue; they walked past and continued to the liquor store. See
R. 501-02.

At about 10:30 p.m., after the judges had declared Ali the winner and new heavyweight
champion and just after the conclusion of the post-fight analysis on television, see Ex. 4, ABC
Fight Log; Part VILB, Anthony left the McKinney house to go to a party at a karate school
located on 154th Street next door to the liquor store. See R. 523, 544. The walk to the party took
about ten llninuteS, and when Anthony arrived at the party, he stood outside talking to some ‘
friends for about twenty minutes. See R. 523, 544-45.

2. The Chase

Anthony was standing outside the karate school talking with his friends when a young
man named Tony Parham approached and said he wanted to speak to him. See R. 524. Anthony
noticed several youths—including Darnell Fearence, see Ex. 3—come running from around the
corner of the building. See R. 524. Fearing he was about to be jumped, Anthony ran away in an
attempt to get home. See R. 524.

He ran south on Loomis Avenue. See R. 524. Lena Haller (also known as Ms. Sasco) was
with her family in her front yard near the corner of 154th and Loomis and saw a group of youths
chasing Anthony in the direction of her house. See R. 468—69, 470. Anthony jumped over a fence
and into Ms. Haller’s yard. See R. 470-71, 524, 546. The teenagers then stopped chasing

~Anthony and stood outside Ms. Haller’s yard. See R. 547. Ms. Haller noticed that the youths
chasing Anthony were carrying chains, knives and pipes. See R. 471, 547. Anthoﬁy told Ms.
Haller that he needed help. See R. 470, 524. She instructed him to ask for help from the police
officers who were standing nearby on 153rd Street, between Lexington and Loomis Avenues.

See R. 472, 524.
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Anthony jumped out of Ms. Haller’s yard and sprinted toward the police officers. See R.
524. The young men chased Anthony from her yard but stopped when they saw that Anthony
~ was headed for the police. See id. A crowd of spectators was gathered around the scene of
Donald Lundahl’s murder. See R. 359. When Anthony reached the police, he told Detective
Coleman McCarthy that he wés being chased by a group of armed young men and needed help.
See R. 524, 547, 549-50. The youths chasing Anthony were close enough that Det. McCarthy
should have seen them. See R. 550.

While at the crime scéne, Det. McCarthy saw Anthony McKinney running down Loomis
Avenue toward 153rd Street. See R. 35354, 473. Det. McCarthy also saw Anthony’s younger
brother Michael McKinney near the scene. See R. 347. Det. McCarthy took both McKinney
brothers into custody and sent them to the Harvey police station for questioning about the
Lundahl murder. See R. 347, 473, 524-25. The Harvey police held the McKinney brothers at the
station overnight. See R. 525.

3. The First Interrogation

On September 16, 1978, at approximately 11:50 a.m., Det. McCarthy questioned
Anthony about the Lundahl shooting in the presence of Detective Thomas Morrison and Michael
McKinney. See R. 526. Anthony said he knew nothing about the murder. See R. 527. With no
indication that either Anthony or Michael was involved in the shooting, the Harvey police
released the McKinney brothers that afternoon. See R. 347, 359. Dets. McCarthy and Morrison
offered the boys a $500 reward for information about the shooting. See R. 551. |

4. The Second Interrogation and the Confession
Detectives McCarthy and Morrison arrested Anthony rfour days later, on the morning of

September 20, 1978, and transported him to the police station. See R. 529. During this trip, Det.
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McCarthy said he knew that Anthony had killed Mr. Lundahl. See R. 529. Det. McCarthy also
told Anthony that Mr, Lundahl’s son was at the station waiting to kill Anthony and that Det.
McCarthy would let him do it. See R. 529-30.

‘When they arrived at the police station, the detectives took Anthony directly to the
Detective Division. See R. 530. On the way, Anthony noticed a tall, blond Caucasian man
wearing a white t-shirt and carrying a gun in the front of his pants. See R. 530. This man was not
wearing a uniform or a badge. See R. 530. When they reached the Detective Division, Anthony
was placed in a chair, still handcuffed behind his back. See R. 531. Det. McCarthy told Anthony
that there were eyewitnesses who had seen Anthony shoot Mr. Lundahl. See R. 531. Anthony
responded that he did not know what Det. McCarthy was talking about. See R. 531. Det.
McCarthy then said that he could arrange for Anthony to be released after six months in a mental
institution if Anthony told the truth. See R. 531. Anthony again said he had no idea what Det.
McCarthy was talking about and that the detectives had the wrong person. See R. 531.

After Anthony repeated that he did not shoot Mr. Lundahl, Det. Motrison hit Anthony
across the back with a pipe. See R. 531, 541. Det. McCarthy once more asked Anthony to tell the
truth; Anthony insisted he did not know anything. See R. 531. The detectives then knocked
Anthony off his chair and onto the floor, and Det. McCarthy kicked him in the stomach. See R.
531-32. Det. McCarthy took a “dent snatcher” from a filing cabinet and beat Anthony so that his
knees and arms were numb and the skin on his elbows and knees was torn. See R. 521, 532, 541,
557. |

At some point after Det. McCarthy kicked Anthony, the man with the white t-shirt came

into the room. See_ R. 534. This man took the gun out of his trousers, cocked it, and put it to

- Anthony’s head. See id. One of the detectives opened the back door to the office and tried to drag
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Anthony over to the door, telling him he might as well confess. See id When Anthony persisted
in his denial of guilt, the detectives continued beating him. See id.

Eventﬁally, one of rthe detectives pulled out a form, handed Anthony a pen, and told him
to sign his name on the form. See R. 535, Still handcuffed behind his back, Anthony told the -
detectives refused to confess to a homicide he did not commit. See R. 535. The officers
continued to beat Anthony until his body ached and he agreed to sign the form. See R. 535. His
handcuffs were removed just long enough for Anthony to sign the papers. See R. 542, He was
then re-handcufted, taken back to a cell, and locked up. See R. 536, 542. Anthony testified at
trial that he did not shoot Mr. Lundahl or take his wallet, and fhat he never told the police he
committed the crime. See R. 538, 542, 554,

3. Alleged Eyewitnesses lo the Shooting (Prosecution Evidence)

According to Det. McCarthy, two teenagers named Wayne Phillips and Dennis Pettis told
him that they witnessed Anthony shoot Mr. Lundahl. See R. 341, 346. Mr. Pettis, however, did
not appear at trial to testify; he went into “hiding” a few days beforehand and his family refused
to disclose his whereabouts. See R. 423, 439-40.2

_ Mr. Phillips, however, did testify at trial. He testified that on the night of September 15,
1978, he was watching the Ali-Spinks fight at his brother’s house at 15219 South Loomis
Avenue. See R. 308-10, 322. He told the jury that at the end of the ninth round of this fifteen-
round championship bout, he left fhe house to buy beer. See R. 310, 320-21. Mr. Phillips,
eighteen years old at the time of the crime, said he ran into his friend Mr. Pettis, then fifteen

years old, on the way to the liquor store. See R.-312. Mr. Phillips testified that while he and Mr.

% Dennis Pettis signed a statement for the police that was consistent with Wayne Phillips’s trial
testimony, and Mr. Pettis testified before the grand jury. See Ex. 5, Pettis Statement to Police;
Ex. 1, Dennis Pettis Affidavit. '
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Pettis were standing on the southeast corner of 153rd and Loomis, they saw Anthony by the
driver’s side of Mr. Lundahl’s car. See R. 311-13. According to Mr. Phillips, Mr. Lundahl’s car
was parked approximately fifty yards away from them, facing east, so that Mr. Phillips and Mr.
Pettis were looking at the rear passenger side of the vehicle. See R. 323-24. Mr. Phillips testified
that Anthony aimed a shotgun into the window of the car and said to Mr. Lundahl, “Your money
or your life,” and then, “Well, you just going to have to die.” R. 314. Mr. Phillips said he saw
Anthony fire the gun, take something out of the car, and run down the alley. See R. 314-15. He
testified that he and Mr. Pettis went to Mr. Pettis’s house and later returned to the crime scene.
See R. 315, 330. Although the police were at the scene investigating the murder, neither Mr,
Phillips nor Mr. Pettis told police they had witnessed the crime. See R. 317, 330, 346, 348,
6. Police Version of the Interrogation and Confession

Det. McCarthy testified at trial that as a result of his conversations with Wayne Phillips
and Dennis Pettis, he decided to question Anthony as a suspect in the Lundahl murder. See R.
341. On the morning of September 20, 1978--five days after the murder— Dets. McCarthy and
Morrison picked up Anthony and drove him to the Harvey police station. See R. 341, 342, Det.
McCarthy testified that he did not speak to Anthony during the drive. See R. 361. At the police
station, Anthony was processed in the booking area and then taken to the Detective Division. See
R. 343. Det. McCarthy stated that Det. Morrison advised Anthony of his constitutional rights
pursuant to a form and that Anthony filled out and sighed the form. See R. 34344, |

When Dets. McCarthy and Morrison first asked Anthony about the shooting of Mr.
- Lundahl, Anthony said he knew nothing about it. See R. 345. According to Det. McCarthy,
however, after he told Anthony that witnesses had seen Anthony commit the crime, Anthony

confessed to shooting Mr. Lundahl and taking his wallet. See R. 346. Det. Morrison took notes
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about what Anthony said, and a secretary at the station typed up a statement based on Det.
Morrison’s notes (even though it was very early in the morning). See R. 27, 34849, No assistant
state’s attorney was present for either the interrogations or the confession. Both Antheny and the
detectives signed the statement. See R. 349-50.

According to Det. McCarthy, after the statement had been signed, Anthony added that he
had taken three dollars from the victim’s wallet. See R. 351.

7. Lack of Corroborating Evidence

Det. McCarthy testified that he searched for the shotgun and the victim’s wallet in the
vacant lot where Anthony allegedly said he discarded them, but neither Det. McCarthy nor any
other police officer ever found them. See R. 350. Police evidence technicians dusted the victim’s
car and lifted six latent fingerprints, some of which were on the driver’s side door near the
window, the very area from which the fatal shots had been fired. See R. 362, 371. None of the
latent prints matched either the victim’s or Anthony’s fingerprints. See R. 373.

8. Sentencing Hearing

The State sought the death penalty, and the defense waived a jury for sentencing. See R.
669, 673. At the sentencing hearing, which took place on January 13, 1982, the parties stipulated
to death penalty eligibility based on the conviction of murder in the course of an armed robbery.
See R. 676. (Anthony was eighteen years old at the time of the offense.)

The only evidence in aggravation offered by the State, besides the facts of the Lundahl
murder itself, was Anfhony’s 1977 burglary conviction for which he was sentenced to two years’
probation. See R. 677-81.

In mitigation, the defense introduced evidence that Anthony had been diagnosed with

mental difficulties both prior to his arrest and during his pretrial incarceration, and that he had

15



 suffered a stress reaction after his own brother was murdered (also prior to his arrest). See R.
682—84. Iurther, defense counsel reiterated Anthony’s claim of a coerced confession and
discussed evidence ﬁe had uncovered during his investigation of the case—which he was unable
to produce in court—that both Dennis Pettis and Wayne Phillips were beaten by the police and
forced to implicate Anthony. See R. 684-86. Finally, counsel described at length the basis for his
belief that Anthony’s conviction represented a miscarriage of justice. See R. 686-96; Ex. 7.

The trial eourt found sufficient mitigating factors to preclude the imposition of the death
penalty. See R. 697. Citing only the nature of the murder conviction itself, Anthony’s prior
burglary conviction, the court’s lack of “optimism™ that Anthony had rehabilitative potential, and
Anthony’s lack of expressed remorse, the court sentenced Anthony to natural life imprisonment.
See R. 706—08.

VII. Reasons For Granting Clemency

A. Anthony McKinney Was Convicted on the Basis of Coerced False Witness Testimony

Which Has Since Been Recanted

There was no physical evidence tying Anthony McKinney to the murder of Donald
Lundahl. There was no gun recovered. No fingerprints or DNA linked Anthony to the crime. The
Harvey Police Department used force and brutality to extract a false confession from Anthony .
and false eyewitness testimony from Mr. Phillips and Mr. Pettis. Since that time, all three of
these parties have openly and repeaiedly stated that they were coerced into making false
statements implicating Anthony in Mr. Lundahl’s murder.

1 Wayne Phillips
Eighteen-year-old Wayne Phillips was the sole individual to testify at trial that he saw

Anthony McKinney shoot Mr. Lundahl. Mr. Phillips testified that he was watching the Ali-
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Spinks boxing match at his brother’s house, but left at the end of the ninth round to purchase
beer. At this point, according to his testimony, he met Mr. Pettis on the street and witnessed the-
mﬁrder. See R. 309--14. The testimony was consistent with a signed statemenf that Mr. Phillips
gave to the Harvey police on September 19, 1978. Mr. Phillips, however, repudiated both his
statement to police and his triall testimony.

On February 4, 2006, Mr. Phillips signed an affidavit admitting that the statements he
made to police and at trial were untrue. He explained that the Harvey police intimidated him into
claiming that Anthony committed the crime. See Ex. 2, Wayne Phillips Afﬁdavit,. 2/4/06. In his
affidavit, Mr. Phillips swore that a few days after the shooting, he and Mr. Pettis were stopped by
Dets. McCarthy and Morrison. They were taken to the Harvey police station. See id. at 2. Mr.
Phillips and Mr. Pettis were placed in separate rooms for questioning.

Mr. Phillips explained that he “could hear the police beating up Dennis Pettis in the other
room . . . [and] could hear Dennis hollering and screaming . . . .” See id. The detectives also
pushed Mr. Phillips against the wall, yelled at him, slammed objects down on the table, and
scared him. In the face of this intimidation, Mr. Phillips decided to cooperate with the police and
say anything the police told him to say. The teenager agreed to the officers’ story so that they
would release both he and Mr. Pettis. See id As a result of this coercion, Mr. Phillips signed a
piece of paper étating that he saw Anthony shoot the security guard. See id. Det. McCarthy told
Mr. Phillips to include in the statement that he heard Anthony say, “Your money or your life.”
See id. |

The officers later rehearsed Mr. Phillips’s court testimony with him. See id. at 3. Mr.

Phillips did what the police instructed him to do and lied at trial; he explained that he did so
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because he was “scared of what they would do if I didn;t go along with their story.” Ia-’. Mr.
Phillips died n 2009. See Ex. 9. | 7
| 2. Dennis Peltis

On September 19, 1978, Dennis Pettis—then fifteen years old—signed a statement for the
Harvey police explaining that he left his house at the end of the tenth round of the Ali-Spinks fight,
and that he saw Anthony shoot the security guard while he was talking to Wayne Phillips on the
corner of 153rd Street and Loomis—a city block away from the crime scene. See.Ex. 5. Although
Mr. Pettis testified before the grand jury, see Ex. 1, Dennis Pettis Affidavit, 10/8/05, at 3, neither
the State nor the defense served him with a trial subpoena because he was “in hiding.” Mr. Pettis,
however, could not bear to lie again about seeing Anthony the night of the murder, and fled Harvey
to avoid testifying at Anthony’s trial. See R. 423, 439, 685. He would not return to the city for
many ears.

Like Mr. Phillips, Mr. Pettis has since retracted his statement to the police. On October 8§,
2005, Mr. Pettis signed an affidavit explaining that both his statement to the police and his grand
jury testimony were fabricated. See Ex. 1. Mr. Pettis’s affidavit not only negates his own earlier
statements, but also contradicts and refutes Mr. Phillips’s trial testimony. In his affidavit, Mr.
Phillips detaﬂs the physical abuse and coercion he endured at the hands of Dets. McCarthy and
Morrigon.

Mr. Pettis confirms that police picked him up along with Mr. Phillips on 154th Street,
two nights after the shooting. See id. at 2. The police told Mr. Pettis that if he “didn’t give
Anthony McKinney up, Anthony would give [him] up.” /d. at 3. When Mr. Pettis refused to
implicate Anthony, the officers began to beat him. Mr. Pettis states that they “hit me, punched

me, kicked me, and tried to intimidate me.” Id This went on for over an hour and a half. See id
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at 3. The officers also implied that they would kill Mr. Pettis if he “said anything different from
what they were telling [him] to say.” Id The beating and intimidation were so intense that Mr.
Pettis was “scared for [his] life when [he] was in that interrogation room.” Id. Because Mr. Pettis

feared that the officers would kill him if he did not cooperate, he ultimately agreed to Det.

Morrison’s demand that he write a statement saying that he had seen Anthony commit the crime.

See id. at 3-4. This fear of the police is also what led Pettis to testify consistent with his
statement before the grand jury. See id. at 4.

- Siglﬁﬁcantly, M. Pettis’s statement is also supported by a formal offer 0f proof given by
his sister, Gwendolyn Pettis. Though the jury did no;c hear her testimony,’ Ms. Pettis stated that
she saw her brother and Mr. Phillips the day after they were interrogated by Dets. McCarthy and
| Morrison. See R. 434. Mr. Phillips told her that he and Mr. Pettis had been kept overnight at the
police staﬁon, that they had been beaten, and that they had been instructed to say that Anthony
shot the security guard. See id. Ms. Pettis noticed at this time that her brother Mr. Pettis was
walking bent over, as if he were hurt. See R. 435. After they returned home, Mr. Pettis showed
Ms. Pettis the bruises on his back; she also felt a knot on his lower back. See R. 436-37.

Mr. Pettis did not appear in court to testify at Anthony’s trial because he “did not want to
lie again, and [he] was scared of what McCarthy and Morrison would do to [him] if [he] told the
truth” on the stand. See id. To this day, Mr. Pettis still insists that his testimony was false and that

he never saw Anthony McKinney on the night of the murder.

3 The trial court excluded Ms. Pettis’s testimony from trial as a discovery sanction for defense
counsel’s failure to include her on his list of witnesses. The court made this ruling despite
defense counsel’s explanation that he did not discover Ms. Pettis’s prospective testimony until
after the trial had commenced, while unsuccessfully attempting to subpoena her brother Mr.
Pettis. See R. 428, 660,
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B. The Alleged Evewitness Accounts Are Demonstrably False Based on the ABC

Television Log Detailing the Timeline of the Major Heavvweight Boxing Match Both

Witnesses Say They Were Watching on the Night of the Murder.

Both befofe and during trial, prosecutors and police sought to pin down the precise
timing for when the alleged eyewitnesses, Dennis Pettis and Wayne Phillips, observed the
murder. Both witnesses claimed to have been watching the ABC television broadcast of the Ali-
Spinks boxing match. Both claimed to remember the exact round when they stopped watching
the fight. Counsel for petitioner has obtained a written log from ABC detailing the timing of the
fight. That log——coupled with evidence presented conclusively at trial about the timing of the
murder—demonstrates that neither Mr. Phillips nor Mr. Pettis could have witnessed the crime.*

The relevant police report states that the shooting toqk place between 9:30 and 9:45 p.m.
See Ex. 8 at 1. The police department received the call about the security guard’s death at 10:03
p-m., id. at 2, but one of Donald Lundahl’s coworkers—who did not witness the murder or hear
gunshots—made that call to police after finding Mr. Lundahl dead in his car. See R. 333--36.
;fhus, the call was not placed immediately after the shooting.

The ABC log provides the times when each round began and ended and when there were

commercial breaks, and explains the important events in the fight. See Ex. 4.° This log

4 The Muhammad Ali-Leon Spinks bout was the second of the year between these two
heavyweight champions. Spinks had taken Ali’s title by beating him in a fifieen-round decision
on February 15, 1978. In the rematch in New Orleans on September 15, 1978, Ali regained the
heavyweight crown, besting Spinks in a fifteen-round unanimous decision. The victory was
historic; by beating Spinks, Ali became the first three-time heavyweight champion in history. See
Ex. 12, Jack Hawn, Ali Turns Back Clock and Wins Title Again, L.A. Times, Sept. 16, 1978, at
B1. : _

3 Post-conviction counsel made a diligent but unsuccessful effort to obtain an affidavit to
accompany this log. See Ex. 13.
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conclusively shows that the statements Mr. Phillips and Mr. Pettis gave to the police about
witnessing the crime were false.

Mr. Phillips testified at trial that he left his brother’s house at the end of the ninth round
of the Ali-Spinks boxing match. See R. 310. The ninth round began at 9:59:48 p.m. and ended at
10:02:49 p.m. See Ex. 4 at 12.% Even if Mr. Phillips left the house at exactly 10:02:49, the
moment the fight ended, he could not have been at the corner of 153" and Loomis until afer the
shooting had already occurred, which was some time before the police received the phone call at
10:03.

M. Pettis’s signed statement to the police indicated that he left his house at the end of the
tenth round of the Ali-Spinks fight. See Ex. 5. The tenth round bega:ﬁ at 10:03:49 p.m. and ended
at 10:07:45 p.m. See Ex. 4 at 12—13. Thus, according to his own statement to the police, Mr.
Pettis could not have been at the scene of the crime until affer the crime had already been
committed.

C. Detectives at the Harvey Police Department Have a Long History of Using Highly

Coercive Tactics that Are Present Both in This Case and in Qthers

Detectives at the Harvey Police Department have a history of brutality that surfaced in
this case where they beat and coerced a confession from Anthony McKinney, beat then-fifteen-
year-old Dennis Pettis into fingering Anthony as the perpetrator, and intimidated Wayne Phillips
into similarly implicating Anthony in the murder. Detectives at the Department also physically

abused at least one other witness in Anthony’s case. The Department has since faced continuing

® The ABC broadcast began at 7:00 p.m., Chicago time. See Ex. 14. The ABC television log for
the broadcast contains entries beginning at “0:00.” See Ex. 4 at 1. Therefore, when the log shows
that the first round of the Ali-Spinks fight began at “2:27:48,” see id. at 10, this means it started
at 9:27:48 p.m., Chicago time.
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scrutiny from federal authorities. Indeed, Det. McCaﬁhy was federally indicted and faced a
litany of private federal civil rights lawsuits for violating the constitutional rights of Harvey
citizens.

Anthony McKinﬁey—an eighteen-year-old alone in an interrogation room—was beaten
bloody by the detectives in this case. See R. 541; Part VI.C.4. Similar tactics were used on the
Witnesses who were coerced _ilgto testifying against him. See Part VIL.A. But these were not
isolated incidents. On December 30, 2008, investigators from tﬁe Office -of the Cook County
State’s Attorney’s Office interviewed Robert McGruder, a Harvey resident who was twenty
years old at the time of the Lundahl murder and who described himself as a friend of Anthony
McKinney’s in 1978. See Ex. 15 at 2. Mr. McGruder told the State’s Attorney’s investigators
that on the night of the L.undahl murder, Dets. McCarthy and Morrison took him to the Harvey
police station and questioned him about the murder. Mr. McGruder further stated that Det.
McCarthy beat him in an interview room at the station. See id. Mr. McGruder said that on three
or four subsequent occasions, Dets. McCarthy and Morrison gave him money and told him they
were wrong for hitting him. See id’

Petitioner has also discovered new evidence that Det. McCarthy frequently used improper
techniques—including promises, threats, and physical force—against both suspects and civilians.
In addition to the sworn statements of Mr. Phillips and M. Pettis, the following cases contain
allegations of misconduct by Det. McCarthy:

James Smylie was arrested for murder in Harvey on August 17, 1978, less than a month

before Anthony McKinney’s arrest. See Ex. 16, People v. Smylie, 103 1ll. App. 3d 679, 681-82

7 These allegations are supported by an investigative report from the Cook County State’s
Attorney’s Office. Petitioner presumes that this report is sufficiently reliable to obviate the need
for Petitioner to obtain an affidavit from Robert McGruder.
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(Ist Dist. 1981). Smylie alleged that he never signed a confession; instead, at McCarthy’s behest,
he signed a blank sheet of paper on which his confession was later typed. See id. at 683, (Det.
Morrison claimed at trial that Smylie voluntarily confessed to the murder but said he was too
nervous to write out the statement and asked Det. Morrison to do it for him, and that Det.
MecCarthy dictated the statement to a secretary in the office—Phyllis Egelbrecht—who typed it
up before Smylie éigned it. See id. at 682.) Smylie’s account of the signing of the confession is
strikingly simﬂalf to Anthony’s testimony on the same subject—indeed, Egelbrecht is the same
secretary who é.llegediy typed up Anthony’s statement. See R. 13, 349,

On August 2, 1979, Victor Johnson was arrested for rape and murder. See Ex. 17, People
v. Johnson, 132 111. App. 3d 1, 2, 5 (1st Dist. 1985). Johnson testified that he was coerced into
giving a false confession when Det. McCarthy threatened him with a gun after picking him up in
a police car. See Ex. 18, U.S. ex rel. Johnson v. Lane, 639 F. Supp. 260, 264 (N.D. lil. 1986).
According to Mr. Johnson, Def. McCarthy told him to éonfess to the crime or else he would be
sent to a mental hospital or to prison for the rest of his life—and possibly electrocuted. See id. In
the face of this intimidation, Mr. Johnson confessed to the crime. See id. Det. McCarthy claimed
that Mr. Johnson voluntarily confessed and that a secretary typed up a statement from Det.
MeCarthy’s notes, which Mr. Johnson signed. See Ex. 17, People v. Johnson, 132 11. App. 3d at
4. Thus, like both Anthony McKinney and James Smylie, Mr. J ohnsoﬁ reported that Det.
MecCarthy used intimidation to induce him to sign a statement that had been typed by a secretary
at Det. McCarthy’s direction. |

Det. McCarthy was one of the defendants in a 1980 federal civil rights lawsuit filed by
Reuben Poindexter. Acclording to the complaint, on December 4, 1975, Mr. Poindexter was

present during the interrogation and attempted arrest of his nephew by Harvey police officers,
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including Det. McCarthy. Without provocation, the po]ice began to beat Mr. Poindexter. One of
the ofﬁcers, Det. Nick Graves, struck Mr. Poindexter on the head several times with ar‘blackj ack,
and Det. McCarthy twisted Mr. Poindexter’s arm and hit him in the side with his fist. The
officers also struck Mr. Poindexter in his left eye, forced him to his knees, dragged him to a
police car, and took him to the Harvey Police Department. At the station, the officers verbally
abused him and attempted to intimidaté him into signing a statement that he had assaulted Det.
Graves. The officers brought another young man into Mr, Poindexter’s cell, showed the youth
hoﬁ Mr. Poindexter had been beaten and bruised, and told the youth, “This is what could happen
to you.” See Ex. 19, Reuben Poindexter Complaint; Ex. 20, Reuben Poindexter First Amended
Complaint.®

In 1983, Lavin Balfour filed a federal civil rights lawsuit against Harvey Police Dets.
McCarthy and Daniel Fike, among others, for intimidating and threatening Mr. Balfour after he
was arrested for murder. According to the complaint, on June 4, 1981, Mr. Balfour got into a
.ﬁght with a Harvey fireman named Richard Rodgers, and Mr. Rodgers died of his injuries. While
Mr. Balfour was held in the Harvey police lockup on suspicion of murder, Dets. McCarthy and
Fike allowed two other men access to the cell in which Mr. Balfour was contined. One of those
men, who claimed to be Mr. Rodgers’ brother, pointed a gun at Mr. Balfour and threatened to
kill him. See Ex. 21, Lavin Balfour Complaint; Ex. 22, Lavin Balfour Amended Complaint. A
federal civil jury returned a verdict in Mr. Balfour’s favor against Dets. McCarthy and Fike,
though the jury did not assess damages against Det. McCarthy. See Ex. 23, Balfour Mem. in

Opp. to Def’s Post-Trial Motion at 2. The threat against Balfour by an armed man claiming to be

# On information and belief, and according to Mr. Poindexter’s attorney, former Judge Loretia C.
Douglas, the lawsuit was settled and Mr. Poindexter received a monetary award.
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the murder victim’s brother is reminiscent of Anthony McKinney’s account of being threatened
with a gun by a non-uniformed man at the police station after Det. McCarthy told him that Mr.
Lundahl’s son was waiting there to kill him.

Finally, the federal indictment against Det. McCarthy, discussed supra Part VLA,
involved not just Det. McCarthy but multiple other officers in the Harvey Police Department.
The officers were alleged to have been running a “burglars-in-blue” theft ring in Whic_:h they
staged raids to steal cash and narcotics from drug dealers and gamblers. See O’ Brien, supra.

The Department has hardly rehabilitated its image. In 2008, Federal Bureau of
Investigation agents raided the Harvey police station and arrested four officers on charges of
protecting large shipments of drugs. See Ex. 10, Matthew Walberg, FBI Raids Harvey Police
Headguarters, Chicago Tribune, Dec. 6, 2008, available at

| http://articles.chicagotribune.com/2008-12-06/mews/0812050417 1 police-headquarters-raids-
police-officers. A four-year investigation by the U.S. Department of Justice, which concluded in
2012, found that the Department’s “system for reporting, reviewing, and investigating use of
force is grossly deficient and creates a high risk of excessive force. As a result, [the Harvey
Police Department] is a department devoid of supervisory oversight and accountability, that
tacitly endorses heavy-handed uses of force that were likely avoi-dable.” See Ex. 27, Letter from
Jonathan M. Smith, Chief, U.S. Dep’t of Justice Civil Rights Division, to Eric J. Kellogg, Mayor,

*City of Harvey (Jan. 18, 2012), available at
http://www justice.gov/crt/about/spl/documents/harvey _findings 1-18-12.pdf.

D. Anthonv Drake Confessed to Being Present for Mr. Lundahl’s Murder and Told His

Cellmate. Darnell Fearence, that Anthony Was Not Involved.
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Newly discovered evidence has identified Anthony Drake—who as a young man lived in
Harvey and knew Anthony McKinney—as present when Donald Lundahl was murdered. In a
series of statements over the last decade to students and investigators working on Anthony’s
behalf, Mr. Drake has stated that he participated in the crime along with several other young
men. In each of these statements, he told investigators that Anthony McKinney was not even
present when Mr. Lundahl was killed.

After Anthony McKinney filed his post-conviction petition in 2008, the Cook County
State’s Attorney’s Office raised questions about the circumstances under which some of Mr.
Drake’s statements had been taken, focusing in particular on a videotaped confession taken by
journalism students working under the supervision of then-Northwestern University Professor
David Protess. In this clemency petition, we do not rely on that statement or any of the
statements made directly from Mr. Drake to students or investigators working for Anthony.
Instead, we rely on Mr. Drake’s confession to Darnell Fearence, a cellmate of Mr. Drake’s while
the two men were serving time in the Illinbis Department of Corrections in 1991. See Ex. 3, 9 13.

Mr. Fearence lived in the same neighborhood as Anthony McKinney, though he and
. Anthony were enemies in 1978, See Ex. 3, § 6. Still, Mr Fearence has consistently proclaimed
Anthony’s innocence. Mr. Fearence has confirmed Anthqny’s innocence in two significant ways.
First, he told investigators that he was involved in a fight with Anthony McKinney at the time
that the murder occurred. According to Mr. Fearence and other corroborating witnesses, he was
part of the group of gang members who chased Anthony through the streets of Harvey into a
neighbor’s yard. See Part VI.C.2. When the neighbor would not let Anthony hide in her yard,

Anthony ran to the police for help. Initially, Anthony was arrested and targeted because he ran
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directly into the arms of police investigating the Lundahl murder. Mr. Fearence also told
investigators that Anthony did not have a gun that night.

.Second, while they were serving time together, Mr. Drake told Mr. Fearence that he was -
present for Mr. Lundahl’s murder and that Anfhony McKinney was not involved at all. Both Mr.
Fearence and Mr. Drake have confirmed that they were cellmates together in the Illinois River
Correctional Center in the summer of 1991. See Ex. 3; Ex. 28, Cook County State’s Attorney
Interview with Anthony Drake, 10/28/08, p. 3. Officials at Hﬁnois River also confirmed that Mr.
Drake and Mr. Fearence were both incarcerated at that facility from April 17, 1991, until August
21, 1991. At that time, Mr. Drake was incarcerated for a different murder. See Ex. 29. This
information was obtained by the Center on Wrongful Convictions independently from the Medill
investigation conducted by Professor Protess. The circumstances surrounding the statement—
which completely exonerates Anthony McKinney—strongly suggesf its veracity.

E. Traditional Avenues of Justice Have Failed to Brine Anthonv McKinnev and His Family

Justice

Anthony McKinney has been denied justice at every turn by the criminal justice system in
Cook County. Harvey detectives coerced him into confessing to a crime he did not commit.
These same officers tefrorized two teenagers and pressured them to identify Anthony as the man
they saw shoot Donald Lundahl. One of the teenagers%Dennis Pettis—felt so threatened by the
officers that he fled Harvey and went into hiding to avoid lying under oath at Anthony’s trial.
Anthony was convicted at trial based on the coerced and false testimony of the other teenager—
Wayne Phillips. At trial, Anthony professed h.lS ihnocel_lce and told the court that his éonfession

had been coerced by Det. McCarthy and his partner. He was convicted in December 1981.
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It was not until 1999 that new life was breathed into his case. In a chance encounter at a
Harvey medical clinic that year, Wayne Phillips ran into Michael McKinney, Anthony’s brother.
Mr. Phillips had not seen Michael McKinney in many years. When Mr. Phillips saw Mr.
McKinney, he immediately began to sob and to apologize for falsely identifying Anthony as
Donald Lundahl’s murderer. Mr. Phillips also told Michael McKinney that the police had beaten
him up in order to force him to give false testimony about Anthony. This chance encounter set
Mr. McKinney on a quest to prove his brother’s innocence.

That quest led Michael McKinney to contact the Northwestern University Medill School
of Journalism’s Innocence Project and the Law School’s Center on Wrongful Convictions. He
asked both projects to work on his brother’s case. In 2004, led by Professor David Protess,
Medill journalism students conducted numerous interviews of witnesses who provided
information that exonerates Anthony McKinney of Mr. Lundahl’s murder. In videotaped
interviews, Mr. Pettis and Mr. Philips both stated that they were coerced into falsely testifying
against Anthony; Anthony Drake stated that he was present for Mf. Lundahl!’s murder and that
Anthony McKinney was not involved; and Darnell Fearence stated that he fought with Anthony
McKinney the might of the murder and knows that Anthony was not involved in Lundahl’s
murder.

Based on this and other information, Anthony McKinney filed his first post-conviction
petition on October 29, 2008, requesting an evidentiary hearing and the authority to subpoena
witnesses, documents, and other discovery, and other relief. ITn 2009, Cook County State’s
Attorney Anita Alvarez filed a motion for discovery reduesting the disclosure of the journalism
students’ interview notes, their grades, their ¢-mails, and ‘other information both related and

unrelated to their work on the McKinney case. This led to a prolonged court battle between
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Professor Protess aﬁd the State’s Attorney’s office relating to the scope of the subpoenas.
Although these issues were eventually resolved, Anthony McKinney never had the opportunity
to present his newly discovered evidence of actual innocence in a court of law. He died suddenly
on August 27,2013 befére the trial court could schedule a hearing on the merits of hlS peﬁtion.
VII. Conclusion

Former United Stafes President William Howard Taft, who was also a Chief Justice of
the United States Supreme Court, once noted that clemency is an essential component to just
gévemment, writing that “[e]xecutive clemency exists to afford relief from undue harshness or
evident mistake in the operation or enforcement of the criminal law. Ex Parte Grossman, 267
U.S. 87, 120 (1925) (emphasis added). One of the errors that has been rectified through the
clemency process—both here in I1linois and throﬁghout the country—is the inability or
unwillingness of courts to acknowledge the “actual innocence” of a wrongfully convicted man or
woman.

Dr. Martin Luther King, Jr. once said that the “the arc of the moral universe is long, but it
bends toward justice.” Gary May, Bending Toward Justice: The Voting Rights Act and the
Transformation of American Democracy 144 (2013). To date, justice has eluded Anthony
McKinney and his- family. The time has come for the arc of the moral universe to bend their way,
and only one person—the Governor of the State of lllinois—has the power to give the McKinney
family justice. We now ask that the Prisoner Review Board recommend, and that the Governor
grant, a posthumous pardon to Anthony and provide a measure of solace and justice to his

family.
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VERIFICATION AND CONSENT

I, Michael McKinney, declare under penalty of perjury that all of the assertions made in
this petition are complete, truthful and accurate. I also declare under penalty of petjury that 1

consent to the filing of the foregoing Petition for Executive Clemency.

e / \

Michael McKmney

Subscribed and sworn to

i
before me thisqg(}j day of

NOTARY POBLICT

.
tesm éAmﬁs
NOTARY PUBUG STATE OF:
MY COMMISSION E!PIRES unm‘
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DECLARATION OF COUNSEL

I, Steven A. Drizin, one of the attorneys for Anthony McKinney, declare under penalty of

perjury that, on 9‘”’"“?« A n , 2014, I mailed copies of the above Petition for

Executive Clemency to:

1. Cook County’s State’s Attorney Anita Alvarez, 69 W. Washington, Suite 3200, Chicago,

IL, 60602

2. Chief Judge Timothy C. Evans, 50 W. Washington Street, R@@o, Chicago, IL

60602 ~, -
Ve
XJ Steven A. Drizin

Counsel for Petitioner

Subscrjbed and sworn to before me
d@m m&f}p. o2/ ,2014

%JPZ@M;L. ﬂ Cgﬁ{béfp

NOTARY PUBLIC

OFFICIAL SEAL
DOLORES €. ANGELES
NOTARY PUBLIC-STATE OF ILLINOIS
MY COMMISSION EXPIRES 04/26/2015
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STATE OF ILLINOIS )
Ss

S S

COUNTY OF COCK

AFFIDAVIT OF DENNIS PETTIS

I, Dennis Pettis, being duly sworn, do state on oath that the following facts are true to the
best of my knowledge:

1. 1 was bomn in Chicago, Tllinois on 5/21/63. Tam 42 years old. My cuﬁent address
is 14121 8. Dearboin St., Riverdale, Ilinois 60827, 1have lived there for 11 years. Tam
currenily employed in the maintenance department at Ingalls hospital. T have been employed here
for the past 17 years. I am married with six children.

2. I knew Anthony McKinney in the late 1970°s but we were not friends.

3. 1 understand that this affidavit may be filed in court in the case of People v.
Anthony McKinney, No. 78 CR 5267, Cook County, IHinois.

4. Onthe night of the Ali-Spinks boxing match in September, 1978, 1 was at my
house at 153 Street and Lexington in Harvey, wafching the fight on TV. I was approximately
15 vears old at the time.

5. After the boging match was over, 1 went out the back door of my house a,nd cut
through the vacant lot behind my house to go over to Earl Jackson’s house at 15307 Loomis,
wﬁich is near the .comer of 153" Street and Loomis. |

6. I started walking north on Loomis to get to Earl Jackson’s house, and I saw
Wayﬁe Philﬁfs across 153" Street, walking towards me on Loomis. I called out to Wayne, and

we met at the corner of 133% Street and Loomis.



7. When I got to the corper, I saw a crowd of people, police officers, and an
ambulance down the street in front of the Mas.onic Temple.

8. ‘Wayne Phillips and I walked down the street to see what had happened. Someone
i the crowd told me that the security guard had been shot. Earl was not there.

9. While I was standing at the scene of the murder, the police asked me if T saw
anything. I said no.

10. I stayed at the scene of the murder for about ten or fifieen minutes and then left. T

am not sure, but I think I went to Earl Jackson’s house,

11.  Idid not see anyone shoot aﬁyonc else that night.

12. At no point that night did I see Anthony McKinney.

13.  Inever saw Anthony McKinney shoot anyone.,

14.  Ineversaw Anihony“McKh}ncy with a gun.

15.  Two nights after the shooting, I was walking eastbound with Wayne Phillips on
1540 Street, near Turlington Avenue, when Officers McCarthy and Morrison motioned us over

“to their police car. They asked us some ciuestions and then rﬁade us get into the car to go down
to the polics station with them.

16. At the police station, McCarthy and Morrison put Wayne Phillips and me in
separate room5. McCarthy and Mozrrison questioned me, and I told them that I did fot see the
murder and did not know anything about it. But they fold me that Wayne said that he had seen
the murder and that I was with him and saw the murder, too. McCarthy and Morrison told me

that they knew [ had seen something but that T just didn’t want to say so.




17.  Itold McCarthy and Morrison that what they were saying was not true. I told

them that I did not see Wayne P]:ﬁ]lips until I rah into him on the street after the boxing match,
after the murder had already taken place.

18.  McCarthy and Morrison gave me the impression that if T went along with théir
story, I would get the reward money that the police depaﬁment was offering for information on
the murder.

19.  McCarthy and Morrison als§ told me that if T didn’t give Anthony McKinney up,
Anthony would give me up.

20.  After I refused to go along with the story that McCarthy and Morrison said

| Wayne Phillips had told them, McCarthy and Morrison startéd to beat me up. They hit me,
punched me, kicked me, and fried to intimidate me. For about an hour and a half or two hours,
one officer would beat me up while the other left the-room. Then they would switch and the
other officer would come in the room to beat me vp. They implied that they were going to kill
me if I said anything different from what they were telling me to say.

21. 1 was scared for my life When 1 was in that interrogation room.

22, MeCarthy and Morrison P;;ld me that as soon as I went along with Wayne
Phillips’ story, I could go home. McCarthy and Morrison told me that Earl Jackson, Wayne
Phillips, and I had been over at Ear]’s house watching the Ali-Spinks fight. McCarthy and
Moﬁson told me that Wayne and I left Earl’s house and saw Anthony McKinney shoot the

‘security guard from a block away. : 1

23.  Momison told me to write down that after leaving Earl Jackson’s house, Wayne

Phillips and T saw Anthony McKimmey shoot the security guard. I wrote down Morrison’s



statement because I wanted to leave that room alive. W?;tat 1 wrote down was not true, but I
signed it because I wanted fo go home.

24.  Tiestified in front of a Grand Tury.

25.  Itestifiedthatl had seen Anthony McKinney kilt the security guard.

26.  1lied in front of the Grand Jury because I was scared of what McCarthy and
- Motrisor would do to me if I didn’t go along with their story. |

27. 1 did not testify at Anthony McKinney’s trial.

28. 1 di.d- not want to testify at Anthony McKinney’s trial because I did not want to lie
again, and I was scared of what McCarthy and Morrison would do to me if I told the truth. So1
left Harvey out of fear about three weeks after they interrogated me and went to live with my
auntie on the west side of Chicago. I lived there for about seven years. Iwas Iiving there for
two years before I even felt safe enough to £0 back to Harvey at all. After that, I would
periodically sneak in and out of Harvey, but I would never stay for long.

29. lam corﬁing forward with the truth now because 1 am no longer afraid that
MéCarmy and Morrison will hurt me.

30.  Before the night of the murder, I had never had a personal encounter with the
Harvey police, but [ knew that other black people in my neighborhood felt that the white police
officers picked on them for no reason. The Harvey residents did not trust the police.

31.  Inever discussed what McCarthy and Morrison did to me .at the police station
with anyone except my mother Lillie Pettis, auntie Ruby White and, sister Gwen Pettis until

students at Northwestern University’s Medill School of Journalism interviewed me recently.



32.  Iam-making this statement of my own free will. Ihave not been threatened in

¥y way or promised anything in connection with the making of this statement.

2\% ¢ /?//%’

Dennis Pettis

: |
%‘Ljﬂﬂ‘scmﬁn AND SWORN TO BEFORE ME
this 8th day of October, 2003.

NOTARY PUBLIC
NORMA HEREDIA

Notary Publlc, State of Iinois
My Commissian Expires July 08, 2008
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STATE OF ILLINOIS -
SS

COUNTY OF COOK

AFFIDAVIT OF WAYNE PHILLIPS
I, Wayne Phillips, being duly sworn, do state on oath that the following facts are true to
the best of my knowledge:

Wepphutig.  AF

1. Iwasbomon Mard: 3, 1960 . lam %5 years of age.

2. I knew Tony McKinney in Hatvey, Tilinois, in the 1970%s. We did not gef along.
I am the same Wayne Phillips who testified at Tony McKinney’s trial in 1980. Iunderstand that
this affidavit may be filed in court in the case of People v. Anthony McKinney, No. 78 CR 5267,
Cook County, Illinois.

3. On the night of the Ali-Spinks boxing match in September 1978, 1 was watching
~ the fight at my brother’s house near 152" Street and Loomis. I was about 17 years old at the
time.

4, At some point that evening, 1 left my brother’s house and went outside. Isaw
Dennis Pettis and spoke with him.

S-. Tﬁere was a lot of activity that night on 153" Street because a security guard from
the Masonic Temple had been shot.

4. I did not see Tony McKinney with a gun that night, and 1 did not see Tony
McKinney shoot the security guard.

7. A couﬁle of days after the shooting, I was Walldng‘dow-n the street with Dennis
Pettis when Officers McCaﬁhy and Morrison stopped ué. They put me and Dermnis P'etﬁs into

their police car and tock us to the Harvey police station.

T g hLEGe




& . Atthe police station, Dennis and I were put into different rooms. An officer
grabbed me and told me he knew I was the murderer. He tald me I would go to prison for the
rest of my life because someone said I shot thé man. |

S. I could hear the police beating up Dennis Petfis in‘the other room. T could hear
Derinis hollering and screaming. Because of that, I started cooperating and saying what the
police wanted me to say. T agreed to the story they tola me so that they would let us go;

10.  The police officers roughed me up. They pu#hed me against the wall, yelled at
me, slammed things down on the table, made a lot of noise, and scared me.

11.  The police told me to sign a piece of paper. They told me to remember what was
on it and say that I saw Tony McKinney shoot the man. Idid not see Tony McKinney shoot
aﬁyone. ' |

12,  McCarthy said that 1 heard Tony McKinney say: “Your money or your life.” ] _
never heard Tony McKinne& say those words. The first time I heard those words was at the
police station when McCarthy spoke them.

13. | The police told me to say in court that T saw Tony McKinney shoot the security
guard. In court, I repeated what the police told me to say: that T had seen Tony McKinney shoot
the security guard in front of the Masonic Temple in Harvey.

14.  Ilied at Tony’s trial because I was still afraid of the potice. Iwas scared of what
they would do if T didn’t go along with their story.

15.  Untl recently, I never told anyone what the officers did to me at the police
station, except possibiy my brother.

16. I ammaking this statement of my own free will. 1have not been threatened in

1



any way or promised anything in conmection with the making of this statement.

Wayne Plﬁlhps Y

SUBSCRIBED AND SWORN TO BEFORE MR
s “Mday of e laqu.&/ ,2006.

Py

-} "OFFICIAL SEAL
M"J‘v GO ﬁ/u“’r—’ \\ Sheila M. Brimage
Notary Public, State of TIli
NOTARY PUBLIC MynCnrvynm‘:ss 1011 Eap, {]9]143358

St S
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STATE OF JLLINOIS )
y  ss
COUNTY OF (0K )

AFFIDAVIT OF DARNELL FEARENCE

I Damell Fearence, being duly sworn, do state on oath that the following facts are
true to the best of my lmowledge:

1 I am forty-seven years old. I have lived in Harvey, Tllinois, since 1972.

2. I work as a landscaper and a carpenter. |

3. | I understand that this affidavit may be filed in court in the case of Pegple
¥ AnfhonyMcKinney, No. 78 CR 5267, Cook County, Tllinois.

4, On the mght of September 15, 1978, Iwentto a parcy' at the karate club on
154™ street in Hérvey, Tlhinois. It was one of those neighborhood parties that were often
held on the ﬁeekends for no particular reason and were open to anyone wbo warnted to
come. | |

5. There were about fifty people at the party I went to on September 15,
1978. People were dancing and dnnkmg

6. Prior to the karate school party, Anthony McKinney and I had gotten into
a physical fight. During that incident, Anthony McKinney had thrown a car battery onto
the windshield of my 1978 Camaro. The windshield broke and my hood was damaged. 1
had the car repaired, but I was still extremely angry with Anthény McKinney. After that
fight Tlooked for him all over the neighborhood so I could retaliate against him for the

~damage he did to my car.

7. I saw Anthony McKinney at the karate school party and exchanged angry

N7




words with him about my car. When he ran away, my Friends Tony Parham and George
Capers, my brother Sherman Fearence, and I started chasing after him down the street.

8. We chased Anthony McKinney into a yard. We statted beating him up in
the yard.

9. Awoman velled at us to qui‘t_ﬁghting and to get out of ber yard, She sa1d
that the police were neaﬂay and pointed toward where they were, which was on 153
Street.

10.  Anthony McKinney jumped ove;' the fence and ran cut of the yard. My
brother, my friends and I jumped over the fence afier Anthony. We kept chasing him
down the block. We saw police squad cars at tﬁe end of the bleck. We stopped chasing
Anthonjr, turned around, and ran in the opposite direction to avoid the police.

11.  Anthony McKinmey kept rupning towards the pelice to get away from us. |

12.  1found out a few days later that Anthony McKinney had been charped
with the murder that happened the night I chased him from the karate school party. |

13.  Inaspproximately Sommec of (44 , I was incarcerated in’b ) /f

the iinois Depariment of Corrections in the same institution as Tony Drake. Tony
Roberr “Bied" Andersen N F

Drake told me that he knew that Magooda (Roger MeGruder) and-sorsespe-elss- N

committed the murder of the security guard outside the Masonic Temple in Harvey in

September 1978, He also Said he ¥new Pactheny Mciéf‘\ﬂﬂj was not there. | F ]

14.  Approximaiely two years ago, while I was mowing a lawn in Country
Club Hills, Hlinois, I saw Mike McKinney. He told me that his brother Anthony
McKinney was still in prison for the murder that happened on September 15, 1973,

15,  1am making this statement of my own free will. Thave not been



threatened in any way or promised m@nﬁ%
K\/Mﬁ L W ) V

Damell Fearence

SUBSCRIBED AND SWORN TO BEFORE ME

this /¥ day of Ma,j — _ 2006. “OFFICIAL SEAL”

" HOLLY A FRAZIER
COMMSSION EXPIRES 09/02/09,

FYTFETY.FYEY

—

NOT PUBLIC <




Exhibit4




JR—— et a2 s ymape s o

ED(TIMG WORK SHEET PAGE #
ARD LDG;GIHG FORM

ANY 0613 -00-78 z.i

evor  BoXiN reeLy VY 1O27 " 78 22
l EO S’UI S RN AT fb f =7
PLACE: SMU:EHEEDP‘MM: A-'D!E REL!E/H!LGR Eﬂﬁﬁﬁ A}A VTR DATE: .
Jx:¥e] Wa.mwmues
VO VIGTOR GALINDEZ - ARDATE FRI,, SEPL 15,1973
ALt %é_ssm /
TRELIMA #1-V AR~ DANNY LoPEZ 1S TUAN MALVEREZ
NOTES' . Tmaﬁﬂuwinu.uL RURMING
TEASS: MyRAMMAD ALl ofc  w/ Diaiecue 000
| FonTAGE oF SPINKS /ALl ~PREVILS FICHT 0! 38
YiEw = RERIAL- o F SURSRDOME ~-NEW URLEANS, LR, beo(d
“OQF INSIDE oF SU?rEDaME WLy
SUPERS OF TONIEHTS C,Pr’R?b 39
0P BB — RupdweEkeER ‘ 2oV
LNE SHUT aF SuPEPDaAME 22
bow FRD CoSELL sl i CoMmEnTS 2:37

TROS CHRIS SCREVE! -Ca-ANVCR - ol Wftomuenrs| 31

Cosew INTROS FRAWK GLEFARD Co-ftieRegbrglold. | 409

T e e -

ONER WEAD YiEw oF RINE ¢Sg
_First Preiim - FTHRWT EHNW,\L@EZ ¥S VAN MALVEREZ. :
T DAY Lorez - (Qlose-ur) iy Riqcltmi) 2
JUAN  MALyERE2Z— U no STYL
PLAYING oF ARCENTING  NOTIMIAL. RATHEH bis7

A AMERICAT b2
SteT 0F LePEZ. + AMER FLAG 74
YIEW oF RIAG ~ \f/o Y el & P&MQW(;“:J‘UDSNUE- /.50
AITERAATE VIEWS oF FGuTER(— W RING | 8%

WTRe OF FEKTERS BY RING| AWACR G35

Rouwd T o7

hotez Goms Dowk —BY SUCCERsi) 0F RIS & LEFTS 104

LWoPEZ UP ~TIGHT Col)TIMUES : [1'30

GooD CoMB BY JusN- ' .Y

EAD Rourd T . /6
ReEPLAY 0E ¥aockDowy . . | 32>

LoPEZ. |4 CHRUER | | ER 2N

MAE)\ veRez &N - | | 14#6q

_RO0ADIT __“ﬁ?




BRI ING NUKK dREE T
AND LOGGING FORM

. EVENT: REEL#:

FAbL K

PLAGE: ‘ VTR DATE:
yos " AIRDATE

NOTES

TIME

tNEYIDUAL

[

RUNNKING

Jubn KNeCeED Dowh) + ouT BY LoPEZ e
REPLAY OF KhnCKouT . 1530
LoPe7 whucs ARounD BIN G W/ mDidn HempDesx | €00
VIEw oF JUAN Ol RIS BACK ~-STiLe. UiConscious) #i29
TUABN BEING HEPED To KIS FEET ~ Iy
| ZENAY OF RCHTNLEPT THAT Kioled oyr TUAU Ky,
DAWNY-"LTTLERED" LobET ~ O/C IATEVI - LIRGS IDE, 1713
2y HowodD gacete - (Dandy~ W/ wERDD Berss)
Comil [~ @ ITDWEISER £ ¥
 PoaTINC ‘
NEwW oF 60,000 EANS A{PssiBLY 70,000/ (9:¢0
|_LsPez L evide RIAG = SehEarEC Y/ 2000
FAD SHOT oF RING 203385
lePE2 LEAVING 20049
YiIEWw nf RING 21
EAR QHO T oF RIAG S N W LY %
‘P Ciate ¢ PERSouAL TEIALL G Wm?j')cla@ SWER | 2157
LUk A PARK STADIVM — TR e
RAINDEZ A ANMADA RsTAgs 22230 |
| n [/ kaTeg ) 220D
W) GREGoRy ¢ 2335
CALINDEZ Ol - sPemicms SPRuISH - wTes 2200
R WoRKING-oeT 2357
ol MR (e 2508
W ofe - sPeALe SPAMIGH - W[ TITtES 25120
Colltd 2-@® US ARMY Yy

D vics sivex

K A AT F



EDITING WORK SHEET PAGE N B o
AND LOGGING FORM

EVENT: . REEL &
PLACE: VTR DATEL:
Wos i ‘ AR DATE:

NOTES TEMTHD!VIDUAL RUNHING
car ShoT OERING - Senemesl Vo 2402
S‘Ao‘r oF CRHWD 2769 |
MITE RITE oSS MAN /mxg/v - PAST Foamég{ﬂc#rs) 27.20

h / QUARRY — ¢ W) o7

) [ levEz. -~ M , u 2P 66

u ! dewNEeTT —" b n 200

v | MATTY Regg- M v wes

MiLe RoCCMAN— ole JATRVW BY CaSeLl 29160
 CoMMAES-® AMC 0 42
P pupweser ' 3¢

ARENA - VIEW oF CRowDd 31 yp
MU B AD BLL - STTTING (1 DREX e Rooy-chuny’| 32/
LE oM S‘Pm&:&»ﬁim wmmc-ae M- w/ oTHERS 3309

1-. u - T v
E TSN TR R B S oSe
Aoy s;-r*r//u@ gnu's&p:w ~ INIRESCNG [BooM | 2§63

FeANC G\PFRD ol wbmsw (oL EAtAA) = T RCTER. 3515
RAVDY Cal Eman-Son's ofc ERY
et ﬂp‘rﬁfﬁ% (FARCIER “TIVISAT) 2ind

T IAT/ DRVILLA ~ PREVI506L0 PO T~ FooTA6E~ | 37.69

LAST Pound ACTIM- ISTH Podun -(RAVANWT)

LuTm, (TiRee) WA} -, Yo

(oMM Y~ @ BRM, Yoty
@ Ms cutigch

[comtpe uP-VieTgs GALWDEZ S| HIkERBSSMAD | 41y

MYETBoSSHMAR 1 RING 4200

VICTOR GALINDEZ INRING L ey

Ploidp - ABL WwoS SAT ¥3./0

PR R



et Ao e mrmeret =

AND LOGEGING FOKM

EVENT. REEL#:

PLAGE: VTR DATE:
WS R MR DATE:

mTES ‘ ‘ Tm?nnwmml. RUNHENG
NET \DEuT +  STRTIoN BEEAK 4333

Rijucr o'3RAN ¢ CIEFGRD b[c-RINGSIDE DIS- | W05

CosSING -« AL PINES FIGHT -

\'EM@ RING ANNQUUCER ATES I FIEHTERS - #9453
MIKE Ressufa) - (iew TERCEY) - Boe TRups | %646
VICTIR SALinDEZ {ARLeaTIHA) ~RET TRUNKS | Y& I

: t
RaunD T I
“MERSURING | EHCH OTHER ¥7:30
STITE L&FT TAD BY TolSMAN Y157
INACTIVE FIRSTRAD - A0 BaidD T 4857
Lol b H# @ _BUDWEISER 444
@ sesrs

RWE~ Pounp Ik - /N PROCEESS | 5677

PuNLHES BEME THRIWA ~SPARINELY" S2p
RCTLOU PICKNE-UP — EUD BovaD I 5219
NEW C CAST ~ News %ergf” | 3.5
79 FoRD — (oUME ~  AUNOUCEMET 5¢.37
| |
RIN G- oVERHERD View~ Yound T W PRrgPEcC SY$57
GALINDEZ LAADIVE SouME GosD BLowlstHiks sti36
AE-hINST POPEX ' |
CooD Cots3n BY VieToR $72 |
EXND PpudD T Shr?
$SHhox

AU S TBHNAY CASH sgmmg-ﬂ

CETHER, TRLKING

SPA

LEor SPINES - CRWD ~CLoseUPY, t{ﬂlL_'D o L4P) -

S@Rr




AND LOGGING FORM

EVENT; REEL

*

PLACE:

VTR DATE:

Wos#;

AIR DATE:

ROTES

TIHE

INDIYIDUAL

RUHMING

ROWAD T SE:57
CoSSUAN BEMINST BoPES-VICTOR PUYCHES I\ P
VieTs: LADL LEET I 150
ENT Rowp I | ‘ 1.8
[ Au,uo'fc. |GTRVWD ¥ DREXCIAG B tq/a*vfww CALH | 1 20y
heL TRAVOTE - LICA MineL] nia - B EIPFRD) | /L 248
DouAD T 11254
RoSSHAY 1N CRRUER - BOTH PUlicsiNG —Fo 11330 |
DPAMAGE!
RoTH PULCH/NE A CLIANCH LYg7
___AD Rouwn T L&
LEoy SUNES + nepren CHARUE, ol LAP- sle _l6eg
INTRY D BY GIFFORD (A DRESSINE BoleM
NG - [ gy
- RooND YT : 6y
DOSSMAN L) CoRAER ACAIM-TAUNG FUGE]. 85T
L G4 LWIEZ— Rreve Besdive ' 11934
ey Touad VT NS
CoMM 2 6-(® AuCo jte el
D sine-orrF
RING —OVERHEAT ~ RBOOAD T~/ PRaCREES i
GCAUNDEZ. EVE ELEEDM/G-(RT} N2
D Touk L I3ip
| Cp My #7- (@ BUDWEICER I 1]

B T Pepey

e s v —paipp 4




EVENT:

1103 MY Wb

AND LOGGING FORM

bt

REEL
PLACE; VTR DATE:
Wosd: AR DATE:
NOTES ?MTRDWIDUAL RUNNING
_ CounD> YT TR e,
' DoTH - HoskS —TARS —CLUNCHES =, N OTHINE I 1ol |
UWUSUAL! 3 '
oD Rigwr LEAD BY RalAd) FIWDS Vierg | 1L 1700
FACE
EAD BeyiD VIT 1757
oMM~ ® DITED RR LIWES 101759
B owgas=CoRANE
RouaD TT— OVERHEAD ShoT ~ AN PRecRexs [ 5T
To SSMAN CATTHES VicTuR W/Beur [Lepr |1 213
NetU DenuT + STH RBETAK 259
LoD X [ 225
FocS A Coolz S-THBRING iy 23250
CoT oVER VICTRRIC BT EVE, BLEEDIVG J: 2¢:30 |
VieapR 64 BePES - REAEREE ToEs WT BREAL ANt 2532
Exd Toudd X I\ 2460
7R —
\ 6onE Creen-olc w/ FRAwI (G PrED 1Distissiag 1 26of
ALIJSPINKS. ’ ! o
Roud X I 2760
RoSOMAD LoRICING 60 VICIDR: REEYe— 1IN 2730
VICTORS EYE ~— =~ Lookl BAD/ ]t 20
PoSdAn N CoRNER & Ol RaPESH BoTh |1 2847
PusCtiear e IN CLINCH = |
(1-ALINDEZ. Lockg AT REFERE-TD Quwcyll: 29,2
Codd i # 9— @ AvievSER-BuscH )t Z0tpf
® hazDA

PANTR Y 4



EVENT:

REEL#:

PLACE!

VIR DATE:

Hos#E: AR BATE:

TikE

l NOTES

INDIVIBUAL

RUNHNING

RouND X 11310
TocSubn Ses2E€ G-40D LET ¥ CoMB I
GogDd Exctivéine! CuToleR Yicrmzt leer | 112308
EYE, 5. ' N

24D oD XC- CAwDez (UKCTEADY A< 1 3401
 HE GoBR T3 HS CoRuER
VICTRE Iy CoraER-(Ctosg-up) R
YoUuND XU [:3¢.5F
ViCToR: BLosDY —BEINGPUUMELED, INCpRVER - 135 ¢y
CALNDEZ CIIEE UP-DolSudn Wws! |11 2503
BeSSUAn NEW CW?/W( ' 3636
CoS e | ATRVWS RoSSUAN ofe 1w 214~ ) BEHL
BoSSMANS HoTteR UGS SON:IN RING-
Leplay /L 27:2p
SEELCLAL AUNI0ACEYBIT- RIS ~NEG Tt /2 38165
INTEN W CaxTINVES [124:32
ViCw F CAHINDEZ /29 ¥
_(;o_uzL#za»@ BaLAMDS 12923
(D Reh -'trspTear”

Pire- CoureR- Howhen Cefere gk 1 Yoy

LEPLAY — Bou) KT TR
N~ PounD IM-Fist. Rohd TRy

CosetL o/c_ L Rk — B Costettl] EE ) v
VT B TACE ~ SOEC & ST SeRiA G 2z
SPINKS KNGCES _SoRiA Do i S WINS/! AT
S/ LeDouk [ Y346
DA FooTREE — STINKS & ALl - PREVISUS FIGHT |\ Y63

K l n « - PoD KT /! W:a

n/\z"}/)f?



- EYENT:

AND LOGGING FORM

REEL #:

PLACE:

VTR DATE:

gos#: AR DATE:

TIKE

NOTES

IMDIVIDUAL

RUHNIHG

—_— e —————

Bok AVEN A

Cosey o Leoy gP/chr - e/g LNTRY R JAINs
PALT FooTACE
PN S DRINLING qu ‘Bbwao BrTRE DURMG- | NS
PLebbr W) AL~ CgSfu’:ﬁ;‘QUﬂ"??MﬁFCoNTEWSM,
Vicw o6 SUPERDIME 1 Y722
PRorig-SIT IR ASSIE - Laukre)” SudlV | Y74y
NET _[Deal WD STR BREAL [ ey
SGG-MEN'T“ aN CAREER ofF PrLi
YTTURE oF CAsswWs CLAY ALy 19419
PACT FOOTARE OF ALIS FICHTS ~ ) {1 %431
A2 cacsine craw — (MU SHUFFLE “) 1S36
EARLY TRV 0fc e F.CARIYS .50\ %
MMﬁﬁ%Jmfﬁwmmawnm%%wmmmnmn
A = M BUTH/MG-OFF BE - HenRY (ooPeR - oPPenenT ' STH
TALL Goes Dowh) — BT BEATS CooPER /A STH | S;%
PRT FooTAGE CoNTINUES o ' 52103
ﬂu/uswv FIGHT LSueT
u W= l4dr /539
| i Slo—ile OF QUESTIOV ABLE PuackTs HSTZY, 115900
PATERLsN  Cospep 18 M|-(Respecnvelyd) /! SY:SD
ALl VS, LoaDoy /ST
YN MILDENREDLPR- YEST CERMANY | ST
M ARG = | /. ST¥o
" N TEREEL 5oy
CARLY iR of Al Bl CeSelc ! Sa3
ALl VS Folley x4
v ok CAAvAS v
pu's MiomRY DISPUTE ) b ST/
AU ol es ARMY 1 CiDenr(AORTNY U: 5733
N QUARRY ’ NBYirs
" " ) S

e e it it s = =

ANANAD




M AU FURm

EVENT: REEL#:

PLACE:

VIR DATE

WOs &

AR DATE:

NOTES - l mitmwnuu. T
M1 vS FRAZIER [ S
W knocred Dowh BY FEA?___&? L&"f-ﬂ“ 11 S92
¥ y¢ ANORTIN 1:59:37
ALL v¢ PRAZIER — 177¢ 607
N P REMAN ‘ yHIAE TS
L non R AIER | e
T YA 7t 129
Wb SPINKC ~ LA VEEAS T 1 T7F T [\
Cos&U olc 7 2T
AL - ofe v -( VI DETARED EARLIER TBIAP) 1 2:2
BY Casesr o |
| €py_SPIus 1 DEESSLne Pook — S EeADy” 1423
&O'ﬁlmt%zﬁzﬂ 5 M e RBCSHo e, Tty
BhLL TV Ploir ol w/CIFFPRD~ RINENDE
e — FA2. SHIT oF Bih&—Sims HICE CBud |1: S ko
nE PRAZIED — 14 PING 1 {<T

v‘/o-~- CoSeel, m/aoaum OVER YIE€w OF CRowD

247030
SPINKES_ [N DREXC. M N _2Enf
Bl Coming Dowa ASle ToRINE - WRRwDED! ), §.49
BY TPLICE 4 EUTDURALE ‘ I
A EATERL RIAC — CRowD [RopARs! 041263
MID B RD ~ RudweieR 2023
_Cold M ¥ 1| - @RDWEISER D2
@ - oA
Bl (N RINE— WAITING 70342
SPINIES Colline Down) ASE To Beas: — D%
w/ Yo QaLLpy AT o ! |

00409



AMY LUSGINT CURM

EVENT:

REEL &

" PLACE:

YTR DATE:

Hos ALR DATE:

]_NOTES TlM,IENDIWDUAL RUNHING
Rl WARMING-UP A BING L2
SPINKS CoOUNG Dowh ASLe | 2: 148 |
ALt TALRIVG To BUNDINE 1N Em;— 2. 7ef
CPINES STERSC [ATD f?-M/G— 2unizs
SRINKE N RN 2715

Copi 3 12 -@ ALLSTRTE 2. 1f 6>

BudDweIlER

| Wadio~ LOVE BOAT v FANTASY| 15¢ /D 2.19'03
AREWA — RING YIEW ] g2
e Ffeffrzrep SINES AR SPANGLED BANAER |2 14Yf
‘overAW oF ALl ¥ SHT oF SPrivicS 2. %1%
FRAZICR LERES RING 2.4'39
Ay - (CLQSE-UP) 22U
Sk~ " | , RAYS N
DiN 6= PANOUNCER PRECENTS BoUT- (CHAuPCLARE) ) 220
ALl 1N CoBUER 22123
SPies v Y 212233
CLARK 1iT2eS AL — (Ko EXPRECS/n w FACE) 2 2540

. " Pk - (Ml [SERI00SD 10 243
SUNES Hi 66eD 3Y BRITAS MU = [T |
Ml AD BUMDINL A &Mé“fﬁe 2. 28:19
SPNE Y CoRNER ~ENEELM 6~ I PRAHR 22122
Mt N~ BAEELO DVADEE 21213
| NSTAUCT/e48 T FIEHTERS e |2 26080 |

CoSELL Atrpuaces THAT OFFIC ALS

WERE szfcm«a, PR 99735

n’_le*_f L Lo P

B RewWN] BOT (L= AND CHNTERTS I SPH

’E?«DUND T _ 227 %D
| Gowd LEFT BY AU B2y
Pagritep. x . u o WA

AAAIA



EVENT: REEL &

PLACE: VTR DATE:

Wos #: AIR DATE:

NOTES

TINE

[ wmbrvpoaL RUMNING
WeduY RAVLIN G- + CLLCHING 2136320
Comi ¥ 12— @ Miolrh XT7| 2:50P
) BDWEIKER
PooyD L | 2230 ¢P
SPIAKS MAULING 233124
FI2AT. ColtiBo BY AL 2 3RP
LET4RT_ By AL 2.300P
Coum #1¢- @ GuLerre - ATRA L 3¢y
@ mazoh
~ ONERHEAD - N Thef 2359
bt LA LeFr 237020 .
EVD Round T 228 4P
SYLY. STRUGKE & FRAVE GlFFRD- RINGIDE - ofc| 2:22:¥9 |
DISCUSSING FIGHRT i
 PwiD IT 2:37.49
SPINES BySkeES AU P b DAMA fe-22 Y1127
]
F_QQMM#J-« @ P uDwe/seR LY Y¥g
® 2y
Rounp V. ' 2 4349,
AU_ot RoPec ~Bur Scoter a2 21420
Comm #il - @ Fomric 0 YLy
B _ATFRI




LT R

PLACE:

EVENT:

REEL#:

- VIR DATE:

wos#;

AIR DATE:

TIHE

NOTES

| wpviian |

RUHKNING

| LoyNDVL 2479
AL TKBS -Bhcks Awhld ~o CLIVCHES 2. 942
CooD LEET To AUl Fice BY SPwES 250122

:@_Q_%Q_@ PoLARAID .S Yg

@'BU'.DW?}EE’ED
CousD I VSTLYE
3eaumiruL CoMBo By Al .53 17
LARRY Ho(ues o GIF'FDP:D ofowfuirs 2 S5
BiLl — 25739
CPImEC — 0 STiu7
u Chi¥e
CPnks Shpicew BY AULRT 2.8y
Bl LAMDS — SCRES 2 GodD AUNHES  2.57Y3
Cold 4 # 19~ (@ pMC L5752
@ SoiY
Zouad TC 157 4P
SPINIL SCeres TwWicE 1/ CLINCH 2] 100
CoM M¥19-@ UM BAVK_ 32449
D Unren Aruwes
Rouab X . 3t 39
" CoSElL SAVS BPayn BUTTLE (HEWED A3 357
ALt SRUPELE/ EX 8
CoMbo L PREREcTs BY ALL lg'--CiVo

[ —————




AND LOGGING FORM.

" EVENT: REEL #:

PLAGE: ‘ VTR DATE:
Wos#: ' . AIR DATE:
NOTES :rIMfﬁp]vEDUAL RUMHING
SPraks 14 CORNER 34T
AL v 275y
Reond XT B s
ALt tARDC GooD TACHT 24119
LET LeAD + X v BY Af/ 3.9 %
i1 LFT SCGRES 3./0000
Au'e CoByER 20/0:y¢
 oAD 30109
AT L LEET BY AU/ 311200
Nite LEET TAR % ° ENATE
Nice CorBo BY AL 2 /¢
CoMl ¥ 20- @ BIC 3¢5
B twieusep-Busa
CounND I 354
Nl ST DAncivg ! 2/
Tws LerFTs &+ 4 %1, RY|ALL 3N pler
BeAUT BT BY ALy 13\ 1f.27.
Codidt # 21~ @ CoMTREXK 2 P
@ Auc |
Roump X 3\ [9y7
BEAT. FLURRY Y Al - ' 31 %4
e RIGHT _BY SP/NKs Te ALLS D 3 2( P
COMM #22-(® C ﬁwm,“ﬁgﬂ 2 22: 19
Curere-atea”

e A R gt et

A AN




AND LOGGING FORM

EVENT: REEL &
PLACE: VTR DATE:
Wos#: AIR DATE:
HOTES ‘ ‘.lrmfuuwmu.u. RUINING ‘
Q unD XY | b\ 23.%
AU sTite. DAKCinve !t —- ow mé‘:/ 2. 25053
exp 2o X! 32053
CRowD POURL (AT8 Rk Ql-Pindeomidl ] 13:27; )3
RING FiLLeD wirH Pou [ T 128160
AL Luwmg— FTELLING CRIEh - &m*f%‘%”‘ﬁ
L Bt CoMBiNe Hdip ¥CLo g ity & 329
CoSeti_IN RIG, INTRWINES! R TRV |330y7

PG Phtesd Wi PEPLE! -l Au

WHETHER HE Will BETI2E - AU MY WEES,
| Y1 DaNT RNow(!

| eertaaLDEUSIIN- B Io Al — 32258
@ U AU -
G__io ALl —
BLUNANLgLS DECICIIN —— ALILBECLAINS 33343
RECHNS _ ChrAmPlogsip [/
CoM Y # 25 -@ PNTIAC | 213433
@ AN

DINE — ALl 3E/ME Co/GRATILATED, B Gk WL 335152

PANDEMONIUM STILL EWVSYES!

CLOSING. LEMARRES —CIFFDRD B 3L
P Sthe  CEEDTS  Bizgiyy
(oSN eB2 D — ANHEVER-BUSG 273

- UNITED AUy ES FLuG—A vDED 3t 37:¢)
e M—OF Al - SPeime 70 CRuudd, B 38,02

TEAL U4 = Hobs 1Y 6" ARauaD bir Co SEil
| HolD/H G CHILD =" “ il

-y

G ——)

TR | N id



e mwewowas e n wanEns

.- EVENT: REELH:
PLACE: VTR DATE:
wgs#: AR DATE:
( | THE
NOTES T HDIVIDUAL | RUNNING

Dhaid~ SAT-WCAA FooTBhul iuwés" 3: Yolo2
=D or PReCRAM !

| 3, 0.2

|
|
i
|
|
]

e et iy b

AN L



TASTEATE et

JURE——

>

r

RN e e

E-mail; g

Alex Wallay
President

Operations and Administration

ABC TV Network
500 South Buena Vista Street

Burbank, CA 91521-4778
(818) 460-5500

Fax (81 8? 460-5660
ex.wallau@ahe.com

ta e
il

P2 57
et




 Exhibits



STATEMENT

TiMe_11:00 POM. paTE__ 19 Sept. 1978 pace Harvey Police Department

1, HAVING been advised of my rights under
the FIFTH AMENDMENT fo the CONSTITUTION as fo compulsory self incrimination, my right of counsel-and my. right
of #rial, and knowing ihat anything that | say may be uséd agaitist me in a court of law, and knowing-tHat 1 do net

have to meke any stalement at all do hereby volumieer the following o Detectives Mc Carthy %Mor:;’-‘isﬁij

who has idenfified himself as detectives for the Harvey Police Department

On 19 Sept. 1978, at approx1mate1y 2300 hours, Iavestigators Mc Carthy and
Morrisen 1nterv1ewed the above Demnis Pettis, in regards to the above
Homicide that occurred on 15 Sept. 1978.. {n 19 Sept 1978, Dennis Pettis
told Imvestigators Mc Carthy and Mbrrlson that om 15 Sept. 1978, he was at
Earl Jackson's house at 15303 Loomis, where he was watching the All fight.
Dennis Pettis stated that at the end of the 10th yround, he left and walked
toward 153rd § Lexington, where Wayne Phillips called to him and said, "Pennis,
come here." Right after that, Dennis said he heard a shot. He 1ooked toward
the area where the shot came from, and he saw Tony Mc Kinney standing by a
car, with a shotgun in his hand. Dennis said ‘the car was parkad next to the
Temple, under a street light, on 153rd Street. He then said he saw Tony
Mc Kinney reach in the car, grab something and run south, thru the alley,
- next to the Temple, towards 154th Street. TEHFXEERR Dennis said he aad
THEAE Wayne ran towards 154th street, on Loomis, amd when they get to 154th
Street, they saw Tony Mc Kinney come rumning out of the alley. Dennis said
Tony. did not have the gun im hishand, at this time. After this, Demnis said
he and Wayne went back to his house at 13314 Lexington and stayed there for
about 15 minutes, until they saw the squads come.tc the scene,

Dennis said he then went over by the Temple and saw Tomy Mc Kinney standlng
in the crowd, looking towards the car.

Question! Dennis, what side of the car-was Tony standing on, when he shot the
man?? L

Answer: The driver's side.

Question: What was Tony wearing?

Answer: Short black pants and a red tank top. He also had a yed and white

glove on his XEXEWXXEAWAX left hand.’
Question:. Did Tony know you saw him shoet the man?

Answer: Yes, because he looked toward us after he shot the man and on Tuesday,
19 September 1978, at about 3:30 er 4:00° P.M., he walked up ‘to me d@nd
told me if I told “what I saw, he would kill me, fgo.:

| have read the sbove sfatement consisfing of._One __pages and attest that it Is a frue and acecurate lccmuni"ﬂf .

the. events which toek place on 15 ‘%pn tomber 1078 . . It was given by me f;eeiv? and
voluntarily, without fear of threai mm:se of rewzgi 3
—_— . )
Witnessed by. L i E;}’Y\Ir}r:o-— L W Wﬂ[%@
: Signature

. one

Witnessed by, " Page...20E _pages
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TLLINOIS STATE POLICE
Division of Forensic Services
Rockford Forensic Science Laboratory
Suite 400 * 200 South Wyman Strest
Rockford, Nllinois 61101-1235
(815) 987-7419 (Voice) * 1-(800) 255-3323 (TDD)

Rod R. Blagojevich Larry G. Trent
Governor May 3, 2006 . Director

LABORATORY REPORT

CRIMINALISTICS SECTION
COOK CQUNTY SHERIFF'S POLICE
HEADQUARTERS '

1401 SOUTH MAYBROOK DRIVE

MAYWOOD IL &0153
' Laboratory Case #M78-004449

Agency Case #12108/780631

OFFENSE: Murder
SUSPECT: Aanthony McKinney
VICTRMV: Donald A. Lundahl

The foﬂowing svidence was submitted to the Rockford Forensic Science Laboratory by Registered Mail
on May 1, 2006:

EXHIBIT ITEM SUBMITTED
1A Sealed envelope
1B1 Sealed envelope
1B2 Sealed envelope
6 Sealed envelope
6A Oune lift
éB One lift
6C Ouge lift

T 6D One lift

6E One lift

6F One Lift
EXAMINATION AND RESTLTS:

An AFIS evalnation of Exhibits #6A, #6B, #6D, #6E and #6F revealed no latent impressions suitable for
AFIS processing. '

Examination of Exhibit #6C revealed no latent impressions suitable for comparison.




COOK COUNTY SHERIFF'S POLICE ‘
Laboratory Case #M78-004449 _ -2- May 3, 2006

Further examination has been defetred. Any additional inquiries pertaining to this case should be directed
to this laboratory. The evidence will be returned at the Westchester Forensie Science Laboratory.

R;sZitﬁllly submitied, |

M. Leanne Gray
Forensic Scientist

. The above results relate only to the items tested.

ce; Westchester Forensic Science Laboratory _
ASA Andy Dalkin-COOK COUNTY STATE'S ATTORNEY CRIM COURT
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Drome, a5 well &as Thgrapist Copelanié and Babcher,
B-A—B;G—HaE—R, reiating to some problems in 1977.

I have also notsed the reports of the Circuit
Court Psychiatric Institute in 1978 and the reports of
the Prisgon Health Services of 1980 angd '81.

Proceed, Mr. Brouss&rd.

MR. BROUSSARD:‘ Judge, and.also under 9-1B I have
a statement to make with regard to evidence.

THE COURT: 9-~1B?

MR. BEOUSSARKL: B.

THE COURT: TYes.

MR. BROUSSARD: Rssentially, Your Homor, the
statement is‘ﬁot tecﬁnically mitigating, but I think
it will contain factors which Youf Honor can take into
account in considering this Issue. 'I don't mean to
relitigate the issues.

The jury has decided the issues on what
evidence it-heard; put I think Your ﬁonﬁr should be

apprised of the situation.

t

ssentigally, Anthony Mc Kinneyt's Defense in
the case was he did not commit the acts and any piece
of paper he signed was because 0f physical coercion
and he signed it under duress.

Your Heonor heard his %estimony on the Motion

684
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beciuse I received what I believed some corroborating

to Suppre;s the Confession and ﬁou alsc heard his
testimony at trial about what happsped to him on that
date.

However, wha&t Your Honcr did not hear was
items whick could not in this form be trought to your
attention in & proper way. Certain items of invésti—
sation revealed that Denfiis Pettis was interviewed by
an Investigator, who had been employed by Mr. Stanley
Strezlecki, who had represented. Anthony Mc Kipney on an
earliier date,

The Investigator had a statement from Dennis
Pettis wherein Dennis Pettis told him he was beat by
the Police and made to implicate Anthony Mc Kinney as
the murderer in this case.

I only bring that to Your Honor's attention,

information a&s to that fact during my investigation.

T wade numerous 2ttempts to locate Dennis Pettis, but
he was reluctant to appear in Courd; reluctant to make
him 2menable to subpoena power. I was alded in this by
his mother, Mrs. Pettis, who was Tairly obstipate in
not Wanfing her son to participate in these proceedings
T don't know the rodi. métive behind her obstinacy but

it ig evident she had some Tear.

685
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Another member, Sharon P‘ tis was egually as
obstinate in not indicating the wheresabouts of her
brother, but did indicate there was some fear beceuse
Dennis had been beat. One member of the family, Gwen
Pettis, did stend up and agree to testify and I pre-
sented her testimony through a sworn Offer of Procf
and she said essentially her brother had been missing
and she and her sister went looking for her brother and
her brother was located walking down the street near
their home with 2 Wayne Phillips who testified in this
case.

Wayne Phillips and Dennils Eettis beth in-
dicated o Gwen Pettis @and her sister, 3harom Pettis,
that they had been beat by the Police and compelled to

implicate Anthony Mc Kinney. I don't know the mo-

tivation behind why the Poulice - - why the Police

selected Anthony Mc Kinnsey. 1L have 2 theory, but I

Gon't have any basis in fact behind the motivation and |

I 11 %ell Your Hopor my theory in & moment.

l_.h

I think it is & nailve Defense Lawyer who
always accepts his client!s representation at Tace
value without first i nﬁlnc scme hard and fast evidencs

of some type, corroboration, for his client's position|

That'!s not to say Defense LAwyers suborn perjury or

-
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~there iz & line the Police cross and I think they

Ioeck the other way.

It is just i think we always view not only
the Pfosecutorial evidence with skepticism but proposed
Defense evidence ﬁith skepticism to maintain ohjéctivit
and to keep in touch with reality-and ethical donsideré
tion that goes with defending a criminal Defendant.

Many, many.clients will tell about being
ccerced by Police, but I think in this case here there
was independent corrobbration of what had happened in
terms of folice tactics used In this case when repre-
sentation of fear by the ;ommunity in Terms of the
type of tactics the Péliée use in the community. I

n mind that tThe

fr

t hink Your Honor should keep that
fear in the community is :eél and not alyays in res-~
ponse Lo what conéﬁct they may exhibit.

I know that realistically the Police have &
very difficult job on the sireet and sometimes it is
necessary tc use pragmatic tacitics to enforce the law

that could not be continenced in the law.

They have & very largely hostile job &and

crossed it in this case.
During my investigation I had Ic locate a

Mre. Lena Sz2sco. She testifisd in Court and I think

¥
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-their case. There were some items she told me ang

' Anthony Me Kinney.

her testimony is fruthful

W

nd her representations were

t

i

uthful. I located her after the State had rested

there was & very small detail that nobody except - -
nobcay on the Defense side, not the brother, Hichael
Me Xinney or Anthony Mc Kinney. Hobody could know the
significance of this little fact. She told me Anthony
wag belng cﬁased by these people a2nd she had some con-
fusion, she could fell the brothers apart but goi the
names confused. Mrs, Sasco was 21s0 present and I dis-

overed son

[43]

af her children knew the differenca he-

[

tween them. One of her daughters went ©¢ school with

;

Michael. One th

[

ng she heard was when the boys chased

Anthony they said he had steolen a driving glove from

the car of one of them. A red and white driving glove.
That's why they chizsed him. They chased Anthony bver
the fence and under the wing of Cclema@n Mc-carthy and
Coleman Mc Carthy was the one who directed Anthony be
put in the car and he was taken to the Police Station
under protectives custody and kept covernighi and re-
le=ased the next afternoon.

Anthony Mec Xinney was joined in the Police

Station by his brother Michael who was out looking for

688
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significance &bout that thing about the
glove is this: in the initial report on the des-
cription that Wayne Phillips gave to Colem®n Mc Carthy
which ie & black and white statement thét is typed out
that Wayne.Phillips signed, the description he gave is
that Anthony Mc EKinney had thiz red &nd white driving
glove on and that was really one cf The keys that

L

turned it

I

n my mind and that removed skepticism in

my mind, but if.some people saidIAnthony stole the
glove how could he steal a glove from the people that
supposedly he was wearing before.the murder and 2t the
laz

time of the murder when 1t was rom this

gl
-

innocuous fact he didn't have the glove if he stols it
Thatfs one of the things that stuck cut in ay mind

that indicated thet somebody was noit being completely
frénkfwith the Cburtu ‘

The other thing in the statement of Wayne

Phillips, it was signed by Wayne Phillips. 1t was a

typed statement. The statemenc Dennis Pettils gBve was

also typed and signed by him, but &t one point there

was another form where Dennis Pettis was told to write
douwn what ne s2w in his own handwriting and he wrotse
down about this occurrence except for one Thing. He

gidn't mention Anthony Me Kinney's name anyplace in the

6Ra
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is not &n easy job. It is a very difficult Job and

statement when he wrote it in his cwn handwriting a2nd
the writing was ¢f such =& natufe there was no reascn
for him not to be able teo write down in his own hand-
writing I saw Anthony Mc Kinney shooi the guard. It
was not the writing and language of an.idiot or an
illiterate. I think it wes in there because when
Dennis wrote it it was not the truth and it had tc be
fabricated for him.

I think it is & miscarrizge of Jusiice. The
Police wanted to solve this crime. They maj have baen

led o believe Anthony was the perpetrator and there-

-1y

ore any tactic they used foc putiing together the case

wes justified, but I think %he dictates of justice and
represgive - - are the dictates &are reprehensible to
our way of Justice.

The overwhelming Pelice take pride in the
fact when they put 2 case together. The vicﬁoriesrﬁheﬁ

realize are hard won. Police work, investigation work

that's why we need men who are professional and whose

integrity is without gquestion and it is with & great

[

deal of reluctance that I bring any Police Cfficer's
integrity and truthfulness in guestion, bdput I Think I

must bring the integrity of the Police Officers in this
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case because of thesse facts.

The other things that have happened and as
bf yat is pot developed, but I have. received informa-
tion ancther person nzmed Anthony Drazke is the person
who shot Donald Lundahl and T will tell Your Eonor the
contents or the way T receifed that informatidn.

THEE COURT: Just & minute. Sheﬁiff, wWe Won't
recess. | |
(Thereupon the Judge
left the bench.)

THE COURT: Thank you. Please proceed.

MR. BROUSSARD: The information wasg that Anthény
Drakes was the person who actually committed this
murder, lThe information came at somewhat the elesventh
hour, pretty close to the twelfth hour and it came froj
Michael_Mc Kinnéﬁj who is #he Defendant's brother, who
told me that around Thanksgilving he was at‘a_lounge in
the Markhanm ar=za, 1T believe it.was, and that Anthony

Drakes had made an sdmission £o him that he shot the .

‘man. Another young lady who was here with Michael

e8id she was also present and I talked %o her outside

he

t

0of Michael Me Kinney's presence and she said

H

ey

e wWe

]
10,

a couple of other psople whe came to the trial who wer

m

friends of Anthony or Michaesl's but noi relatives who

L
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claimed‘they ware present when Anthony Drake m8de this
statement.

EBssentially, the statement that exists is
thet there is a perscn named Robert Mc Gruderj another
person whose last name was Anderson &pnd a fourth person
Whése hame is unknown at this time approzched the man,
robbed the man and Anﬁhoﬁy Drakes had taken Mr.
Lundahl's money and 25 he was getting ready fo leave
or fiseing, I am noft sure of the exact distance of
that scenario he turned around and shot Mr. Lundahl
affer the monsy was taken.

That was essentially the statement and I
divulged that information to the Court before apnd I
6iVulged it to the State's ﬂttornej under a:reserva~
tion of not giving that inforgation develcped to fhe
point either satisfecdory to the State's Attorney to
nolle this case or develop some case to Anthony Drake.

When I divulged that matter to the Statetls
Attornsy thet name was known to them as one of the
local hoodlums in the area. 1 have never heard of the
name, but he is some psrson of 111l repute.

Anthony Drakes iz allegedly now in custody

on & burglary charge and T will assume he 1is

H

D

o]

-

m
1

sented by Counsel. Therefore, the propriety of an
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"whc know no%hing about the details in this case that

interview with bim or developing an investigation

surrounding him while he Is represented by & Lawyer and

(9
I,Jt

the practicality orf that is doubiful at this ‘me,

There W&S Sone ¢Other

|t

nformation that came ta
ny attention last Friday and this is somewhat of &

coincidence. Michael Mc Kinney told me he initially
heard about this type of thing on the street and the

rumor in the community from Mrs. Sasco and other people

21l are fairly steadfast in saying thet Mr. - - that
Anthony Mc Einney didn't murde; thiszs man.

The rumor in the community - -~ thars was
a2lz0o scme information that a Police Officer, and I
don't know whe the Police Officer 1s, & vedr or S0
agﬁ, or at least & yedr or SO ago, made some remarks
in this Ceourtroom and T was nobt present, that the
Police even knew Anthony Mc Kinnéy did not commit the
murder, but it was thelr suspicion that MichaeX Mc

Kinney was the murderer.

Last Friday whan we were commencing these

'-J!

ead

o
o
0
a

ngs 1t came to my attention & young man

a ared before Your Honor, had scme information abous

s
s/
w

this case and that was a gentlenman:named Pittman. I

tried to t&lk to Mr. Pittmen &bout this and his Lawyer

693
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give me the solution. His attitude was what was done

ot

/

Michael Logan &llowed me-to t2lk abgout it. Mr. Pitimar
wWas very edquivocal and reluctant, but he said he knew

definitely Anthony Mc Kinney didn't do i%t, but woulan't

was done. Mr. Pittman‘is the one who first diﬁulged
the information Mr. Drakes and his cohorts committed
the murder and I fried to pump Mr. Pit?man as to how
he aéQUired the kneowledge anﬁ he said Anthony Drakes
made an admissicn to him. He did not divulge the in-
formation. He said he krew who 0id it and that was
fairly accurate. That he was glad when I led him into
it, did-these people do it. That's what he would say,

but I don't know. He couched the facts in eguivccal

I_h

terms to avoid atiribution, but it was clear toc me he

knew and had some substantial basis and knowledge and
also, apparently, Tony, he and Michael Mc Kinney 4id

not have any affinity or there would be a reason or

bias for him to be in Anthony Me Kinney's faveor and I.

n

hink that is one of the things Your Honor has to be

1]
g
[0

i}

esople have divulged this information up
front and relatives of Anthony Mc Kinney, but I have
&lso regeived informaticn from other parties who have

no affinity, but who are reluctant to come to Court esnd
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| 35
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te

ot

1 the Court or State!s Attorney this or they know
who did it and have a reasonable belief and kﬁowledga
he did it.

T bring these other facts to Your Honor'ts -
attention, becauvse I know that Courts and Juries are
supposed to be omnisclent and talk about facts and what
the evidence shows as though the declsion we are forced
to make are true, ultimately true in the senze - -
not a Eosmic sense that is an emulatable proof. but
what I am saying is somewhat relative; relative, what
do we know and relative, what we éan consider and I
weuld like Your EHonmor to relatively take‘into atcdunt,
take some of these other facts T heve told Your Honor
as to be bearing upon what the disyosition of this
cage should be.

"It is my hope this information can he de-
veloped to 2 point that ultimately can result in the
truth coming out that Anthony Mc Kinney was not the
perpetrator of this ofifense.

Be as it méy, Your Honor is faaéd with the
Tact Anthony has been convicted of murder:

The Ffact Anﬁhony.was convicted of armed
robbery and the fact you have o do something about

that today. That is & harsh fact for Anthony to face,




LY

1o

11

1z

13

14

is

16

17

i8

is

23

2

23

24

but it is one that he nevertheless has to face, but I
thought 1t was important Lo apprise Your Honor of
these other factors that have scome bhearing on thé
case.,

THE COURT: Have you anything further in miti-
gation? |

MR. BROUSSARD: No, Your Honor.

MR. O'DONNELL: Judge, I don't know if there is ag
appropriate response; if I should make & response to
that or not.

THE COURT: Well, at this point it would be
incumbent on me, I suggest, to indicate wheﬁher‘or not
there are any mitigating factcors so as to preclude or
suggest other than the death ﬁenalty.

The Court has considered, ofkcoursa, Tirst

o

of all, the aggravating factors provided in 9-1-B6.
The Court has consldered the factors in
agzgravation eand mitigation under 5-1-B and C.

Particularly, under 9-1C together with any relevant .

informaétion and, of course, such Information as & re-

=

guirement that while 1t is not subject ©To rules of
evidence it should be reliabie, sc I have considered

also the reliable information.

As well as the reports by reliable ]

696
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FBI raids HQ of Harvey police ,
Walberg, Matthew. Chicago Tribune [Chicago, 1ll] 06 Dec 2008: 1.12.

Find a copy

Find it @ NU

http:i//hopperlibrary.northwestern.edu/sfx?
genre=article&sid=ProQ:&atitle =FBl+raids+HQ+of+Harvey+pclice&title =Chicago+Tribune&issn=108556706&date =2008-
12-06&volume=&issue=&spage=12&pid=Walberg%2C+Matthew

Abstract (summary)

A source familiar with Harvey police said the search was in part a result of a January 2007 raid on the department by
members of the Cook County state's attorney office and sheriff's police as well as the I[llinols State Police.

Full Text

Just days after four Harvey police officers were arrested on charges of protecting large-scale drug shipmants, FBI
agents raided the village police headquarters Friday.

Agents, who had a search warrant, arrived at the station about @ a.m. and stayed until midafternoan, FBI
spokesman Ross Rice sald. He would not discuss what investigators were seeking or whather the search was
connected o Tuesday's charges against the four Harvey officers and 11 other law-enforcement officers.

Sources said agents on Friday directed Harvey police officers and other civilian employees to a conference room while
thay searched the premises. Agents were seen bringing in cases that sometimes house equipment to search and

copy computer files.

A source familiar with Harvey police said the search was in part a result of a January 2007 raid on the department by
members of the Cook County state's attorney office and sheriff's police as well as the Iflinpis State Police.

In that raid, the task force took documents, computer files and other evidence on long-unsolved violent crimes. The
task force quickly began solving some cases and bringing charges.

A statement from the village said the department was cooperating with the FBI search.
mwalberg@tribune.com
Credit: By Matthew Walberg, TRIBUNE REPORTER Tribune reporter Mary Owen contributed to this report.

{Copyright 2008 by the Chicago Tribune)
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Posthumous Pardons Granted in American History

Stephen Greenspan, PhD

Distributed through the Death Penalty Information Center, March 2011.

(www.deathpenaltyinfo.org).

The author is Clinical Professor of Psychiatfy at the University of Colorado. He

can be contacted at stephen.greenspan@gmail.com.




Introduction

I am a psychologist and authority on developmental disabilities who
frequently testifies in Atkins v. Virginia hearings where a claim of mental
retardation has been raised as grounds for exemption from imposition of the death
penalty. I recentl.y participated in a successful effort to secure a posthumous pardon
fof Joe Arridy, a man with significant intellectual impairment, who was executed
in 1939 at age 23, solely on the basis of what most consider a false and fabricated
confess_ipn. In working with David A. Martinez, the Denver attorney who
spearheaded the pardon effort, I produced two documents: an afidavit in which I
analyzed the nature and extent of Arridy’s intellectual incompetence (Greenspan,
in press), and a historical compilation of all of the posthumous pardons granted in
American history. The current paper is an updated and slightly expanded version of
the latter document.

The need for é listing of posthumous pardons stems from the widespread
belief that such pardons are rare and inapbropriate. The list shoﬁs that while
posthumous pardons are by no means common, they are becoming increasingly
less rare. As for the question of appropriatenéss, I think that the case descriptions
illustrate why restoring the good name of a dead person is often a desirable, indeed
necessary, policy. As discussed in the concluding section, éuch relief is especially

needed when the person died as the direct result of a miscarriage of justice.



Listing of Cases by Jurisdiction

Information about posthumous pardons has been gathered from internet and
published sources. [ believe that this list is all-inclusive, but it ,iS possible that it is
not. Any reader who knows of an overlooked posthumous pardon action is
encouraged to contact the author. The following list is organized alphabetically
accbrding to governmental jurisdiction, with a paragraph devoted to describing
each posthumous pardon action (which sometimes involved more than one
pardoned person). In jurisdictions where more than one posthumous pardon action
has occurred, they are presented in chronological order, beginning with the earliest
case.

Arizona

In 1990, Governor Rose Mofford gave a posthumous pardon to Joseph L.
Chacon, Alex S. Contreras, James Ellis, James Denny and Curtis Springfield.
These were prison inmatéé (for offenses including aggravated assault, armed
robbery and manslaughter) who served on a firefighting detail, and who lost their
lives while fighting a major wild fire. The governor’s proclamations indi¢ated that
these men, without thought for their own lives and safety, lost their lives “while
~ fighting a forest fire in order to protect lives and property of the citizens of
Aﬁzona”. The pardons, thus, were meant to honor these inmates for their bravery

and sacrifice.



California

In 1996, Governor Pete Wilson granted a posthumous pardon to Jack Ryan,
who served 25 years in prison for murder. The ground for the pa;fdon was actual
innocence. Ryan’s innocence became known after one of his accusers admitted to
committing perjury. Governor Wilson pardoned him despi-te a rule which stated
individuals must submit their own clemency petition. As in other profiled cases,
the governor acted on the basis of fairness rather than specific legal authority.
Colorado

In 2011, Governor Bill Ritter granted a posthumous pardon to Joe Arridy,
who was executed in 1939 at the age of 23. Arridy, the son of Syrian immigrants,
was a man with signiﬁcaﬁt mental retardation, who walked off the grounds of a
state school with some other residents and was later arrested for vagrancy in a rail
yard. An overly zealoué sheriff interrogated Arridy for the rape-murder of a 15-
year-old girl; and secured a confession filled with inaccuracies. When another man
was found to have committed the crime alone, the sheriff got Arridy to amend his
confession to include the other man. Arridy’s trial, in which his court-appointed
attorney conceded his guilt and put on no defense, was conducted in ar climate of
public hysteria. That fact, along with Arridy’s obvious legal incompetence and
substantial evidence of innocence, was cited by the governor in his pardon

proclamation.



Florida

In 2010, Governor Charlie Chriét recommended, énd‘ the Florida Clemency
Board granted, a pardon to Jim Morrison, the late frontman for the rock band ‘l‘The
Doors. ” The pardon was for two misdemeanor convictions stemming from an
incident in 1969. Performing at a concert in Miami, a drunken Morrison allegedly
asked the audience “do you want to see my cock?”” and then dropped his pants and
simulated masturbation. Sentenced in 1970 to six months in jail for lewd behavior
and profanity, Morrison died of a drug overdose while appealing the sentence.

In 1986, the Geo1-‘gia Board of Pardons and Paroles granted Leo Frank a
posthumous pardon. However, the pardon was not based on actual innocence but
onrthe fact that his lynching, fueled by anti-Semitism, deprived him of his further
right to appeal. Frank was convicted of murdering Mary Phagan, a 13-year-old
employee of a factory Frank managed. His housekeeper placed him at home at the
time of the murder. He was convicted with the help of Jim Conley, who was
arrested two days afte.r Frank was arrested. Conley was arrested after he was seen
washing blood off his shirt, and he also admitted to writing two notes that were
féund near the Vilctim’s body. This information was kept from the Grand Jury that
indicted Frank. Frank’s sentence was commuted to a life sentence after a review of

the evidence and letters from the trial judge who was having second thoughts. On



August 17, 1915 Frank was kidnapped from the Prison Hospital and lynched bya
mob of 25 men.

In 2003, the state of Georgia granted a ﬁosthumous pardon to Lena Baker, a
Black woman who was executed in 1945 for killing a white man whom she was
hired to take of. Baker, the only woman to die in Georgia’s electric chair, claimed
that the man had enslaved her and threatened her life. A jury of all white men
convicted her after a one day trial.

Hlinois

Ih 1893, Governor John P. Altgeld pardoned Albert Parsons, August Spies,
Adolph Fischer, and George Engel, who were hanged for their participation in the
May 1886 Haymarket Square riot. He also pardoned Louis Lingg, who committedr
suicide in his cell. The riot started as a demonstration for an eight-hour work-day,
and was peaceful until the police charged the crowd. Someone who has never been
identified set off a bomb and some police officers were killed, most by friendly
fire. The condemned men were never tied to the crime and there was apparent
govefnment tampering with the jury selection process. A new governor decided it
was a miscarriage of justice, and granted a pardon to all who were convicted,
including some who had been given lengthy sentences. The Haymarket affair is
commemorated in the Federal holiday of Labor Day, which started on May 1 as

May Day and later was moved to September.




Marvland

~ In 1994, Governor William Donald Schaefer granted a posthumoﬁs pardoﬁ
‘to Jerome S. Cardin, who was convicted of stealing from the bank vs-fhich he co-
owned. Cardiﬁ only served one year in prison and was released due to his failing
health. Govemor Schaefer pardoned Cardin based on “his lifetime of philanthropic
service, time served in prison, and payment of $10 million in restitutidn.”

In 2001, Governor Parris Glendening granted a posthumous pardon to John
Snowden, a Black ice wagon merchant who was hanged in 1919, for the rape and
murder of the wife of a prominent white businessman. The execution of Snowden,
who professed his innocence all the way to the gallows, was called by many black
leaders a “legal lynching”. Two key trial witnesses recanted their testimony, and
11 of the 12 jurors wrote letters asking the governor to commute the sentence.
Eight decades after Snowden’s execution, Governor Glendening pardoned him
stating that the execution “may well have been a miscarriage df justice”.

Massachusetts

In 1977, Governor Michael Dukakis granted a quasi-posthumous pardon (he
said he wouid if had the authority, but wasn’t sure he did, but everyone should treat
the statement as a pardon). The recipients of the quasi-pardon were two Italian
immigrant anarchists: Nicola Sacco and Bartolomew Vanzetti. They were executed

in 1927 for the robbery and murder of the paymaster and a guard at a shoe factory.



This was a notoriously controversial verdict, which was protested internationally
and by many famous Americans, including later Supreme Court Justice Felix
Frankfurter. Although the guilt or innocence of the defendants is sti_ll m dispute,
there are few who today consider them to have received a fair trial.
Montana

In 2006, Governqr Brian Schweitzer, whosé grandparents emigrated to
America from Germany, granted posthumous pardons tb 75 men and 3 women
who were mostly also of Gerrﬁan descent. They were convicted (some to lengthy
prison terms) under a state sedition statute enacted during World War One to
punish people who were not considered sufficiently patriotic.
Nebraska

In 1987, Governor Bob Kerrey granted a posthumous pardon to William
Jackson Marion, on the 100™ anniversary of his hanging. Marion was convicted
and executed for the murder of a man who had disappeared but who turned up
alive after Marion was executed.
7 New York

In 2003 Governor George Pataki granted a posthumous pardon to famous
comedian Lenny Bruce for an obscenity conviction. During a performance in 1964,

Bruce used more than 100 “obscene” words, for which he was later convicted on a



misdemeanor obscenity charge. Bruce died of a drug overdose in 1966 before he
could get his appeal to couﬁ.
Oklahoma |

In 1966, Governor Frank Keating _gram_:ed a posthumous pardbn to
I .B. Stradford, a Black businessman who was .cdnvicted of inciting a riot that
killed an estimated 250 people and destroyed a large section of Tulsa, Oklahoma in
1921. One of the most notorious race riots in American history, the incident was
triggered by whites who were rampaging over a rumored sexual assault by a Black
man of a white woman. By many accounts, Stratford, who later became an
attolmey, was actually a pcacemaker who was attempting to stop a lynching.

Pennsvlvania

In 1979, Governor Milton Shapp granted a posthumous pardon to Jack
Kehoe, who was executed in 1878 for the fnurder of a mine foreman, The claim
was that Kchoe, an clected official, was the leader of the Molly Maguires, a secret
society of Irish immigrant coal miners who used terrorist tactics to protest sizeable
wage cuts by coal mine operators in northeastern Pennsylvania. The execution of
Kehoe, the last of 20 reputed members of the Maguires to be executed, was
intended to set an example. A 1970 movie titled The Molly Maguires, with Sean
| Connery playigg Kehoe, undoubtédly helped to bring attention to Kehoe’s cause. A

pardon was granted with the support of the parole board and the district attorney
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who stated that the “trial was conducted in an atmosphere of religious, social, and

ethnic tension.” They stated the execution of Kehoe was “a miscarriage of justice.” -

South Carolina

In 2009, the South Carolina Parole and Pardons Board unanimously granted
a posthumdus pardon to Thomas and Meeks Grifﬁﬁ, two African-American
brothers who were executed in 1915 for a crime of which they are now believed to
be innocent. They were convicted on the basis of testimony by another African-
American man who is now consideréd to have been the actual murderer of John
Lewis, a 73-year-old Confederate war veteran. An especially controversial aspect
of the Griffins’ 1913 conviction is that their lawyer was given only one day to
prepare for trial, a fact that the South Carolina high court later ruled was
insignificant to the outcome of ﬁe case.
Texas

In 2010, Texas Gov. Rick Perry pardoned Tim Cole, a man who died in
prison in 1999 of complications of asthma at age 39 for the 1985 rape of a Texas
Tech University student. The pardon was issued after DNA evidence showed that
the actual offendef was Jerry Wayne J ohnsoﬂ, an already-imprisoned serial rapist
who had written several letters to court officials as early as 1995 confessing the

crime. As a result of this case, the Texas legislature passed the Tim Cole act, which
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mandates very generous compensation for each year that someone is wrongly
imprisoned.

United States

In 1975, President Gerald Ford granted a posthumous amnesty pardon to
Confederate General Robert E. Lee, restoring full citizenship rights that had been
rerﬁoved as a result of his military leadership of the Southern secession. This
pardon is different from others covered here, in that Lee never was subjected to a
judicial proceeding (he was granted a parole by Union General Ulysses S. Grant)
and was never incarcerated. Furthermore, President Andrew Johnson provided two
amnesties covering all Conferedate soldiers, although Lee’s application for
restoration of citizenship (which required him to swear an oath of allegiance) was
apparently never acted upon because of an administrative oversight.

In 1999, President Bill Clinton granted a posthumous pardon to Lt. Henry O.
Flipper, the first African-American cadet to graduate from West Point. Lt. Flipper
was the Acting Com_nﬁssary officer at Ft. Davis, Texas, supervising fhe accounting
and payments frorh persons buying goods from the Army. In 1881, he discovered a
deficiency of approximately $2,400 in the funds entrusted to him. Lt. Flipper did
- not report the missing funds because he intended to make up the deficit himself.

- Although acquitted of a charge df embezzlement, Lt. Flipper was dishonorably

discharged, a punishment which an Army review panel in 1977 decided was



12

“overly harsh and unjust.” Attorneys for Lt. Flipper’s descendants attacked the
long-standing White House policy of not awarding posthumous presidential
pardons. They argued that the- modern legal standard for granting a pardon 1s
whether the totality of circumstances in gfanting the pardon Will promote public
welfare. They also argﬁed that State governﬁrs had granted posthumous pardons,
and that the President’s power was at least as expansive. Finaﬂy, they rebutted the
argument that a posthumous pardon would cause many more requests, by asserting
fhat in states that have granted such posthumous pardons, very few additional
_requestsrwere made.

In 2008, President George W. Bush granted a posthumous pardon to Charles
Winters, a Florida resident who served eighteen months in prison for smuggling
three surplus B-17 bombers to the brand new state of Israel, in violation of the
Neutrality Act of 1939. Winters, a Christian with war-time service as a civilian
purchasing agent for the military, used his connections to supply Isracl, without
compensation, planes considered critical to the beleaguéred country’s survival. In
' 1961,.Winters (nicknamed the “godfather of the Israeli air force™), was honored by
the Israeli government, and his ashes were buried in Jerusalem after his death in
1984. The posthumous pardon , supported by promineﬁt American Jews including

Schindler’s List director Steven Spielberg, reflected the changed nature of the
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relationship between the U.S. and Israel, and the fact that_ Winters’ co-con_spirator,
who actually masterminded the scheme, did not receive any jail time.
| Conclusion

On at least 20 occasions in American history, posthumous pardons,
involving 107 individuals, 12 of them executed, have been granted. The reasons for
these pardons can be placed in the following somewhat overlapping categories: (a)
proven or very likely innocence (Joe Arridy in Colorado; Tim Cole in Texas; the
Griffin brothers in South Carolina; William Jackson Marion in Nebraska; J.B.
Stradford in Oklahoma; Jack Ryan in California; John Snowden in Maryland); (b)
biased and unfair trial or post-trial proceedings (Arridy; the Griffin brothers; Jack
Kehos in Pennsylvania; Sacco and Vanzetti in Massachusetts; the Haymarkt
Square protesters in [linois; Leo Frank and Lena Baker in Georgia); (¢) changed
political, moral or legal climate (Lenny Bruce in New York; Jim Motrison in
Florida; the German immigrants in Montana; Charles Wright, in Federal
Jurisdiction); {d) reward for exemplary character (the firefighters in Arizona;
Jerome S. Cardin in Maryland); and (f) excéssive sentence (Henry O. Flipper in
Federal/ military jurisdiction).

There seems to be an accelerating rate of posthumous pardons, likely
reflecting a growing understanding from recent cases that innocent people are

frequently convicted, and sometimes executed, often as a result of unfair and
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biased trial processes or prosecutorial and police misconduct (Cohen, 2003; Drizin
& Leo, 2004; Huff, Rattner & Sagarin, 1996). The accelerated rate also likely
reflects the fact that as posthumous pardons become more common, advocates for
a particular candidate are likely to feel encouraged. As a rule, these campaigns are
on behalf of individuals who are deeply desérving, which is why the recent
unsuccessful campaign to pardon the 19" century New Mexico desperado “Billy
the Kid” (William H. Bonney, also known as Henry McCarty) was especially
problemmatic. Thaf 1s because the outlaw killed two lawmen subsequent to
escaping frorﬁ jail, after the Territorial governor supposedly reneged on a promise
to pardon him if he testified before a Grand Jury. The feeling among opponents of
that petition was fhat posthumous pardons should be reserved for clearly deserving
and sympathetic cases and Billy, despite his celebrity, hardly qualified as such.
~Pardons to living people are symbolic, in that the main beneft to the
recipient is the restoration of honor (Moore, 1997). Pardons to dead people are
doubly symbolic, in that the recipients are no longer around to feel honored. Such
symbolism is important,_however, in demonstrating that we live in a chiety which
is willing to make amends for grievously unjust governmental acts. Of all of those
acts, the ones most clearly deserving of symbolic reversal are cases where an
innocent person was executed, usually'as aresult of é deeply flawed, and often

racially biased, judicial process.
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le!.th:wldhmhumzmymure.i’w
oL 1 dnnrgy training e Fm s
fosed_ handhmy Immmltke

't Suppased Lo,

Sirien Winining 1he Ulls, the produet
nfta.sg.l.nusht 3l uo'h{:asnmhmhis
sut-of-the-ring prablests 2 manager
bt 348 he wemied 1o gil vid of, Bw-
yars wh wmmatnmmy i, feur
differenl trainers. an eulzpoken wits

Plees Tooea to Bage 1\ or 1

Lopez Scares KO
Over Malvarez

Galindaz Is Upsat;
Luban Decisions Davila

HEW ORLEANS (f—Danny {Lil-
e Red) Lopez,knncked down TaLhe
sl 30 secongs of e fighl, knogked
ol Han Matvare: vmh 1 mnsh;ni
rghl hand It the setend round
retaired W5 Warld Boxisg Councl
featherwelghl clamplanahip Friday

i 8 World Boxing Adsn. bantun-
mhl tille fight. camter-pumchiog

Dodgers Reach

3 Million: Sutton

Ties Record, 5-0

BY ECOTT OSTLER
“iraa Dertf Welite

Tap Sutan i a histey bulf, s he
it Tight & :n F‘nda)' mgm L Mgw

ot o Dot i e v i
nishtmsbodgmhs ek
atterilomte, 23 majr

kasweﬁn‘L

And he xhnt oyt the Atknts
sl
1ylsg hita wl rpsdale for
5 il 2nd Lyiog st for
-:L]n p!me o th* Allglms st

with Drysdale and Barly.

:nsn.

W' 1od Wilerical, Toy he Tedgers
A4 win Thele sith straight pame and
Teduzed their magic manibar 1o seven,
wilh 24 parsremainig

The attendance was 47488
the Dedgere 3,001 565 for Lheg:.;nn
Whan Lhrae yilfior Emeunces
menl was made in the skth nnisg.
the fans gave iheamelves 2 mn&mz

Fiving

ovation apd the s 2l came onl
of \he dugoul 1o give their fans 2
standing gvation.

They made the pight even et
pleasant for their fans by seoring @
e fn first on Steve Garveys
sactifiee fy, wo more i che fourth
an Lex Laey's (wo-Tun homer, ard
bvts {n the aventh on Garvey's zuns

Bl North made a diving carch of
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Puts Some Teeth Back

It was sack an easy fight, you
wondar # Al @il stiek o his
pame plan of serving out his six
months and then henging them
up. Mo ond ever pot $3 madllion
anr easier, A hairout i more

bother, WL weren't for the b
you wnulﬁ have sword 1 \Was
aik-on bont At [he D}ym-pim
The suspense .went oot of ke
bout Tight after the Introduetions.
mewas 15 nﬁunutesﬁln!{ e:%i&
ing the ring, He made his
i a gy trying 30 b T
Emt;ﬁ'e Stala Build&ng Cn U:-:

Al never exiendad himsell R
was probably his easigst pay
night.since Brizn London,

NEW OHLEANS--The Ghest of
Cassius Giy-ﬂmtmﬁ slmﬂmg md
shodfltng—seooned  down The
Ya.m‘p(ru Fndar ni?hl. 204
{anharemat AS

Rnclalmm the heavyweight
ghamplons ﬁm lost o 4 iR itk
$on m Sp]nkslm Feb, J5at he La
Vegzs Ehlloe AR made the brash,
yearaol wiMatine look Tike e
=mvatetty thal mask corsider him 1o ke
tow that Bs pro reeqd s §-1-1,
tiete I reuch argemeant.

Despile the “sumer™ bulidip, pres
fight oozl and elesiriniy gunezaled
nrer this altraction. whict sol a ret-

I-?-ste of about &5 miliion. (he Gght

ack inlo 2

leavywei g%ﬁ Title

g danee E=nl over yel.
The ﬁghl orebably shenid never
have b;en lirgnsed, Ledn [urped
fuy with eight
pro fights onde Yis bell'in the
Jing with ane of Che’ cannier
opesaturs in the sweel science
Al would have had a tougher
{fme with the heavy bag, The pa-
rede will g0 on for analbier six
monihe. And, H Leon Spinks iy
the clasg of w‘naf_s aut thers, Afi
oy onie ey be the oply heavy-
weight ehampior in hisiory in bi-
jocals. He could beal Leon
Spinkses if he kied to dlimb in the
ring o & ¢ang. At feast there’Jt he
05 Tematel. IE b gets & rematch
0 should the edptain of the
Titanie.

Ali Turns Back Clock
and Wins Title Again

Becomes Champion for the Third Time
With Unanimous Decision Over Spinks

BY IACE BAWN
T T Wiiter

able ta susiain an attack ong enough

® wlzl 3 ro\mdé Backpedading, Jabbi
an pedifing, & "E

and tifnnﬁin Al st l}m;all:-?r

onceagainlyon topal I Spinks eharged bul seldom w:s

the Tstie worit, g: 10 la.ng effective mmﬂmw\s.

Adsknogh enly 20 dmitallon of the  Bowever, Te was not withoul his
Chxofyeskrygr Alizoss to theoo- mememtsof Reslinggteses,
casion f ¥n 2 lopefed 15-rotnd by~ AHY besl rounds ware the third,

anlmatiy dedsion ovar Léon Spinka [0, seventh: glghih, 10th, 13tk znd
e e Spend okt B i s s v
ﬂ‘ e a TV autienmia e e};ﬂhangcﬁmeﬂml!muammd

2% e Terely :ﬁnﬂs of ex-
citement this tme. Ali, loaking juss
than slesk = 221 (% powndk less

:
The Fight Cards
AEFERER LUSIEN JOUBERT
AALEESAMA ALA LSS A0-4-T
JURGE HERHAR [UITRELS
AALSEA AR RRS ASA- A0
ST)PTE FRNESECOOE
SAA 54 AAN, KRA SAE—ATD-{-]

Yacked l!:e and dra-
man the orl

AN, 36 and Eoing enrelrement, da-
e ot i bianatip e

e hevywor] M ip el
mes, And e made i loal masy,

Ali, a 2t favoris, shauld have
bean an “tut” cheice based on his
rgam‘nm , adrastie reversal of Lha
'Ee was no hutleBy Friday, bue be
can 511 sting. He won viswually every

roand, frusirating the eharping
Spinks alueat Protighoo the fight,

"Chy affisialy were 4 bl genaraus, it
seomed, i gving ihe dethrosed
Viarld Baﬁrsg Ah:’sn. chmmmn -
un
mai?eyfme Lugien Jouberi and mﬁge
S o e
« Herman u

sgretd, L4, Tie Times rord had A%
fn érant, $3-3

o ouelassed was Spinks hal ene
of Lllemunds ne gol, l.imﬁﬂ.h.wu
hkerl my fram A% by the yef

" is. Llove henind

Splnks

firsL tousyd mighs have gone to
Spfms amdl the farmer Olympis Rght-
Thad igiht champion dlearly wen
1ge Toth However, there wWeren't
oty oiber ogcasions when he was

1han betoztl. negated Lhe chengh
and, plrsigt

Spittks by cinching
whnm\.‘neﬁme;:r

Spinks, K1 cmpa&h: 1973 lase
Fobnnry, never ¥as in tmmand or
close o it as Was 1he case when ke
wan The tide,

Al resorted £ Buide clowning. at-
ihough he did 2 fusi ghuiTle siter tha
el pnding the seventh round i the
dd: he of (he huge crovl Moments

#arlibr, he and Spinkes had exchanged
surne Leavy blows |omid-ring.

in the 1, whes J‘ih cunnrciad
with a sofid right to the £iin, aelor
Hugh OBrian, cheerfy hi oy &
ringaide, sheuiad, *Let’s ga hame™

But, Al dide'l—snd pocsibly never
idauhzve the mosdh lo pul away
young Spinks, who hed a2 178-T
amatear vocord and hzs proved dera-

hl:hualpr

Tth reund, by far. was the
mpst Mriling 1n a fight i vesr'y
ahondgel with hrills Baeh was
pecioed by 4afid punchs bt (he belt
Inceserupted the 2edon.

As the attle ncarcd. wonehsian, It
became appurers. thau Spinks was
awa:e of the futility: of Wis swunfan.

Lb Lhe scarng by ‘the round aye-
1em, dhers is ko Cpporiumity o make

* Fleass Torn fo Page 8, Cel. 3
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B Part Moot vt 35, W

Tow Angeten Times

ARMED GOMEAT-.-N'mhnmnmd AL, left, ond
L=an Spinks appear 10 be tongied up =s they go

af & in fother unortivodes style at Su :rdnme
where All regained Gitl on unn:umuus?ie

”‘P“rﬂ!ﬂb

ALl REVEALS TRAINING IN SECRET

Ceolinard Tzam Flesf Page
nd R nmnher of parasites who
seemed 10 wapl pars af his “pusia®
éame tawich We of 1 heavyadght
ampl.

hay spent 2 Jate night
mﬂgji?)}‘;ln hl:p wsmmmmﬁ Cadinanigur
I.lnmln mb o beegiing in the near

‘l JLL% il fght rhe way T was

Uingd,” Spinks said -} wwied to fal-

low what they {iriner Som Salnman

and hrothor Michaet} said. Bul my
beart just wamuin L

Seorge Behioy, the Philudelphiz
raiRer Who wat hipposed Lo advise
Snfuks, lz.-ﬂrlngs:dem a el alter six
rounds, “JU's fe fcpse faome even
trying.” sild Bentan,

Benton and Soloman have hed
wards aver who had the ladl say wilh
Spinks. It was Bamon who was cred-
Hed with providing lhe decisive
stategy In the e fghis poonding
AN's 3Tms while ke 1aY apgainst the

mRTS.

Asked zhont the copfsion fn his
rorger. Spinks said_ “Thert was 1o
ronfusiom in my ey

Spinks said he fﬁdn‘t re end he
wasn‘l hurl, And he said All'r nes

iralegy—caneing and Tefnling_and
g like 'lhe All of cll=-fidnl
thar him,

*] didn's koow what he was going
to de and it EdnY miven” Spinke
wid L diin't do what [ ez sup-

ks sald, “Thars fur yuu to Ymow
and i@ 1o find o™

Al's I-told-ymo-so ecy quickly
wore thin, and wony s
walked nut of ep imereiew won
whick had besn averrim By his fol-
loviers.

“No, 1 ean’, dyney, nze:r zild," A%
wenl, . “Eid | dames Tor 16 nocnd=?
No. 1 dide’ dapce, No, T :{Idn‘l. No.
Higenloursge s weking
than the EﬂuraSuperﬂnrue r.rnwd‘h:d.

AL continued lo paund the pacdal
theme he imd Tepeated all wegk

“I'l be the rrrl hlar.k R u: retire
g‘sact’?mm hﬁ i, *13 be th efirs_:

ck man uw & TApoFlars ¢4
talk dibﬂ}(..ln ¥ 8

Bul he had nolhing bul peatse tor
Smﬁ who gave him 2 shot 2t & re-

"He's a o wan,” B said, "He
wied in good shape am he was cour.
agetars.

Al gucked qu:su:m alter aneslion
bt why he handled Spinks 20-easi-
by (hip Grae, Larpod irtta u:a canter of
{ho ving, Spinks wag quickly expesd

ALl REGAINS HIS TITLE

fontinied frot Fimi Bage
[nts o oah inks' owl
"F Pl umf : ¥

i[e mcﬂ raml s
as d tet)lyw AR L{-E In I}mJiSLh
round 12m Bl on hi

FOTIETy, W Sefsed
he geedad an elm:{[gﬁng finlsh to
pullitput.

Hul. Al sfick 2nd 5t 3 master aL
TATEUVESING, pever Wag in dinger In
thecinsingsa ez Priday. Fie fost the
;512a mt regal.nul me e, rone.

z-[e ncc:mpl!shed

Incentive Lo spur bim back op iap.
He frst wob the e Feb, 25, 1961,
S e e 0 s
mm. it rega £ 10 Yenars
when he ppnd

nks.:l[casl,wemﬂmu‘im
wothed former 51 Lonly
st:eet. ﬁar will re-
S&.l:} wailian purse
%!ﬂ.lr mm lh:m Al's) ity Hkely

'l 8K lime Lo emjoy h un::lf

Alfs Jultre? Who ean ba eeriain?
Hismnﬁgmwﬂi be Fo. 1hax$e-

Foremanin.

48 I.enderm!heame. ished
p!::sl. U ikl bis wid

!'nr phadey \VDE\LD.ami himlhink!na
A, " gaive m

Eack al the d-:nr Io Splnks' fockee
oo, neopbidve of his antrrzpe siecd
25 10 In mogming, Their party, thelr
geven-menth Tling, may s0on be gver
Thokigh Spinks carned 5.5 n:dl:un

Jor the Hght., mueh of i already has _g

Tragm xpand
Sam Sui- e 2z hn}mmplans
sboul wlen Sginks Bght, again.
e, 100, seamed przaled alont what
bean wpgng with fds fighter,

“In the eighthrround, AL was tired
a4 T bnew Be wes 1o be had,”
Selaman “Thers Wird suml‘.bf-ﬂx

said,
wretig, I{e (Spipks} was listening 10
e, bot hin heart wasn'l Tn i He
Wh ﬁL fight Spings
45 the WES DVEF,

immediately congratulated Al—
"Hea— sl my ol msmiled, ard
to thn ezowd. Ee somed to bt
lhmkmg Areriea for his taste of the
chalmpiin' liif: Now ne'li have 1
l:ma back wp the heavy-

wish 1 a6l B it hes:lrl L300
Theh he stmilsd s ba ‘pr
{0 legve. ".I‘en-rnm'. good b
he sam.

W

Raugh Riders in Derver

The Los Avgeles Bangh Ridess
Tose, the Denver Stam loday fy Dot
wer in the first ot of Majr

Bodie pla ‘The Wirmer atva
I lhe rodea Seper Bow) ln anhu‘.
The Hovgh mdm 2re -35 and the

Starsara0-3,

Golf Results
IWFAWM!BLI;:M

r.-n-humn
l'-F‘!h'Bi!f IIJl:hTmel.l ngr&: Llﬂﬂ&l

Ringside Seas,

198 Feel Away,
Still Cost $200 -

#we Tieaka Hire Sarvicat

HEY ORLEAKS-—Thay cslled

them tippsida seats—bul 195 fest

{rom the center of (he Supsrdeme
ting, angry Utkel-holders stezining
over heads and :zmmri 2 televidion
lower

“Im disapputaud. sald Wew Tork-
er Bave Carale. Ht was preparing Lo
fﬁwb the Laon sh inks-Mnh mad

gavyweight «

from lhzwar‘l.heﬁ réaehex wihgc Sa-
perdame foor,

“7 wek out annrdercn aee Yigk-
e1s wa mooths gpa he said. “At
el we ey meke oo iwo fuzsy

=y
©n ha other side al Mg arew, fou
hiinessmen {rom Texas lediead
threngh steek reatioiding sel up for
twe ABC {elevisitn pamezas. Nearly
ol the elevaled ting was obs

e

When asked If the peals wers
warlh 3200, Brddy Piyden replied,
“Wa wrrg jus: discussieg (oat The
1ower makes i rongh
ot here thers was 10 ening back,”

Many fans walehed the Soul from
I.‘he ls-mry terradn Jevel—at 325 a

Sii g percked 1 1HE damash
et bleaehers, Winky Benbow
Tex was depending more on ‘.lus ezrs
gﬁn on hiy eyey i weperispee Yhe

Zht

“If you dom’t have bindeulaes,
st hgve 10 1y o Lhe sreltene) ﬂ
the cxowd,” Eenbawr =old, "Byt it
\m-l.h !l ;usmbeup fere™

ES

Bﬁm the 1eain eveisd, (he erowd
soared loudest Tor the in Red,
Bdy Williams of Maliou, who jumped
%ln]g: l;é!gs and lﬂa}i olf het dz‘;e:s.
, o2 Was Lrying Lo gor bote

mu-g!ss %ml s.

Ranj prahlis rehl.'(m maf,

ot over he% J!u [=d Her Immh_a
r‘anagm b luﬂg Poxing Comeil
ssde wiﬂr the [atest teawyweight
tdyguad , - . Jos Frazer, Alfs
omnmms. sang [he Matinsl Ane
them,
I you wemﬂ. in Hlack fie . lopg

dress, you Werap't drédsed peopety.
Oze nl' ke flashizst dressed was{i

sipna State inday, 5l in tha theap

%o AR‘J‘IST-—Denny lLitrle Red}) Ia?g!cz of Nhumbm walcs owap

from Juar 44

Hlm it e retalr

his WEC feath rwesghf shampienship # urrru:mlmrv i th

Spinks- Ali heovywsight title ﬂght In Mew O

»ans Friday night
AP inpra

: LOPEZ GETS KO IN 2ND

Conliowed Trom Flxsf Pzfe

Tire Topez fght Tad handly brson
rhap the ehmglnn [aipd himeadf on
ﬁ eanyas alier 2 bghl-lef-vigh by

Yarer
Loyez gos wp noickly and teck &
nding the rext of the round from
) hnaks sbd Tights £o the head, Bl
he would Tot go dowee.

{8 the zeeond mund—ultu Halva-
3 had barded 2 solld Dook--Lopez
Teal the Arseahnz 4o the pomch with
4 straight, crashing zight \o the jaw
hat dmpp!ﬁ m\lvam. on his sioms-
2efy, whers he took the 10-couns frem
Teferes Bentinjof ftaly.

ok o s Her e Tgan
a corple of winclrs ater the figl
Rl ended 34 45 secands of thr setind
reund, bul he wes sble 1o Jeave the
g s oW pawin

The vietary for Lopsz wig kis L4t
s!raighl. sinee Yan 18, 1975, Thirteen
¢en by knockoels .

J}é?% of Alhzmbits, wha welghed
A,

ene-hall pound less han Hal- -
with I

yares, haa a record ol 35.3-0 wil

3

{523) stars. But ihe P taam,
which plays at Falame, wesnl ai-
lowed 15 come, Coach Jackie Sherill
had their fivar &t the Billen, fight
Teadguariers, urder TIguami ne of
his exs could sUp ouf (the fighl
sgg; Hacked out within T M0-mite ra-

!l‘ htla

suecessiully fonr Umes sipee w
It by sstpeinting David Kolay In Gha-

na ol Nov. 5, §978

Laifan of Panama did Jis most ef-
ftﬂﬂ: scunng with = b and left
Took whils backing away Irom the
s-wma. Lulan 55, nged

s reacks pdvantege effectively.

Thera were go koackdowns gl
though Lujan came iose 1w scoring
ong I Lhe folh roend. B2 sept Du~

of Pomena, staggsing seversl
eps hackward with 3 smashing teft
hoak, bul fofed ra tatlay wp.

Daviiz had Lugn in imubta fa e
ninfh zound when be zhook
& tight ko the Jawe S0 3L e by IJ

Hosupn, a Turnerdlie, KL, pa-
Uvg wha (ights oo of Maw Yok,

leapad inlo the air and Calindez nod-
ded fiis kead Tn approval thay he was
& haate man, There were tears toll-
g doewrs Flossman's facs as he salal-
% ohg}‘fmmag 1he arowd of rearly

Rossman, rarked Ko 6 in the wald
ened 2 Severa Cub
o's Tight £ye and
than paundad his vy 10 the dedsion
tiral ended Galindez’s 45-fight win-
ning streak,

Rezmom, tonsidered an yrderdog
Geczose of x shdb-ronnd kaockout
Tosa ko Afvara (Yoquil Lupez in Hew
Yark in March, opesed up 2 ¢t over
Saundu.! Tight eye In the second

nd and Lhen turmed Ris faas inlo 2
mﬂel mask, Bolh fighters weare cor-
ered #ith blopd o= Rossman, 29,

seomed 0 prow sieadily stonger
thean Big ?—"!—.\’:ar-old oppanient in the
clesing ravnds,

'TS CM!I.LM'. SALE
ALL FODELS
BiG BISCOUNTH

mmapctza te Celonery Gate or Lasss
HLLCREST BADH.!.AE (})
- Bavetly Hile
-840

230 Wilshire Blvd.

mnmnmmmmﬂpm

BIG TEN FOOTBALL
GTH AAHKED
OBIC STATE

ETH RANKED
PEHM STATE

TOHIET
SATHRADRY

KHd CH. ©

. ERDE ALEXKHDER PLAY BY PLAY
ROMEY GAMMA COLOR COORDINATOR
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COMPUTERLAND"

FIND OUT WHY THE ARPLE It
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MEROLOMPUTER, .

dow B4 @%5““%

Flienita it for o ol e 32008 pot monty,
24 e, Torme $100.00 e
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SIGEK
L5

We'li hava Bnlrmon
ual
M e of charge. ggﬁr

mﬁﬁ Peo. 895

Selamen bindimge
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STATE OF ILLINOIS )
) SS

COUNTY OF COOK )
AFFIDAVIT OF RACHEL. JULIS

T, Rachel Fulis, being duly sworn, do state on oath that the following facts are true to the
best of my knowledge:

L. T understand that this a@fiﬁidaﬁt may be filed in court in the case of People v.
Anthony McKinney, No. 78 CR 5267, Cook County, linois.

| 2. 1 am currently a third-year law student in the clinical program at Northwestern

University School of Law, and am assigned to work on Anthony McKinney’s case.

3 Thave cohntacted a number of people at the American Broadcasting Company
(ABC) to find out how ABC created the fight logs that detail the boxing match between Leon
Spinks and Muhammad Ali on Sep;tembe:r 15, 1978.

4. Louis Argianas, an ABC records clerk, recalled giving é copy of these fight logs
to a group of students a few_years ago. N |

5. After she learned that the fight logs were being used in a legal matter, Ms.
Argiaz:{as declined to answer any questions without a subpoena.

Qo

Rachel Julis

SUBSCRIBED AND SWORN TO BEFORE ME
this Jo%Bday of ke by , 2007.

Feha) o Mol
| WOTARY PUBLIC uJ

QFFICIAL SEAL

ZAKIA S HOLLY

NOTARY PUBLIC - STATE OF ILLINQIS
MY COMMISSION EXPIRES: (/06108

~ AT
WA
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- Cook County State's Attorney's Office
~ Tnvestigations Bureau

INVESTIGATIVE REPORT

08-CL-947 _ 78-C-5267 . 01

FILE/CONTROLZ *= . : DOCERTH# ‘ REPORTH
Znthony McKinney - December 30, 2008

SUBJECT DATE DRAFTED

Tnterview of Robert McGruder December 29-30, 2008 Michael Paoletbi . 435
SYNCPSIS QF REPCRT - PERIOND COVERED INVESTIGATOR () :

In 1978 Anthony McKinney was convicted fot the murder of Donald Tamdahl. Tundabl Vs sitting 1o his cas
patked in the atea of 153 and Lexington, Hatrvey, Hiinois whea he was shot 2t close range with a shoigun.

On December 30, 2008, at approximately 0930 hours, Cook County State’s Attorney’s Office (CCSAQ),
Investigations Burean, Investigator D. Biznnigan and Reporting Investigatot (¢ R/T7) M. Paoletti, interviewed Robert
McGruder about the mmurder of Dovald Tundahl This interview took place inside of R/I's assigned vehicle as Robert
MeGrudet wanted to meet Investigators away from his residence.

Investigator D. Brannigan and R/I identified themselves to Robest McGruder by showing official photographic
mtification and badges. Investigators asked Robert McGinder if he would answer questions about the murder of
Donzld Lundahl. Robert McGruder agteed to be interviewed. The following is a summary of that interview.

Robett McGruder told Invest_ig-ators that neither he or his brother (Roger McGruder) ki}l‘ed the secutity guatd.
Robett McGrudet also told Investigators that he knew that Tony Drzkes has told people that Roget McGruder killed the

secutity guard.

Investigators asked Robert McGruder how he Inew that Tony Drakes told people that Roger McGruder Ialled
the security guard. Robert McGeuder told Investigators that some students from Northwestern University showed hiei
a video in which Tony Drakes implicates his brother, Roger McGruder, Robert McGruder told Investigators that the.

Sexdents from Northwestern Univesity fitst confronted him at the Matkham Courthouse, outside of a courtroom whete.

he had pending charges. The students approached Robert McGruder by telling him they were taking a survey about
Anthony McKinney. Rébert McGruder told Investigatots that he did not speak with the students at that time. Robext

McGruder then told Investigators that he had two meetings with the students from Northwestern University at his -

mother's home, 15740 S. Matshfield, Harvey, llinois and one meeting at the USA Restzurant on 159% Street. Kobert
McGruder told Investigatots that he does not believe he was videotaped by the students. Robert McGruder told
Investigatots that the students did take notes. Robert McGruderalso told Tovestigators that only two to three students
were present during the interviews and nobody else was present.

Invgastiga%ors asked Robert McGruder if he could recall what he was doing on the night of the Spinz/Ali fight.
Robert McGrudes told Investigators that he watched the Spinx/Ali fight at his brothets, Roger MeGruder, apattment,

147t and Winchestet, Hatvey, inois. Rhonda McGruder (wife of Rogez), Bilty Hambrick (a cousin of the McGruder’s)

d Stapley Brey wete also at the apariment watching the Spinx/Ali fight. Robert McGruderleft the apartment with

_ anley BFey afd wedf £ 4 pitty at i Eirate cub, approkiniately 154% ard Mystle, Haivey, Tlinois: Robetr McGruder
EA. o . L .




could not recall if he and Stanley Brey left the aparttoent during the fight or after the fight ended. Robert Mc(Gruder
and Stanley Brey left the patty at the Karate Chub at approximately 1:00 a.m. because they were not old enough to stay
any longer. Robert McGruder and Stanley Brey wete walking home when they were approached by Detective’s
McCatthy and Mortissey, Hatvey Police Department. Robert McGrudet was taken to the Harvey Police Station by the

stectives and questioned about the murder of a security officer. Stanley Brey was not taken to the Hatvey Police
Station. While at the Harvey Police Station, Robert McGruder saw Anthony McKinney in either an Open toom.or a0
Interview room. Robett McGruder was interviewed by Detective McCarthy. Robett McGruder told Investigators that
- Detective McCarthy bedt him in an interview toom at the Hatvey Police Department. Robert McGruder told
Investigators that he was released from the Harvey Police Depattment and he walked back to his brother’s, Roger
McGruder, apartment.

Investigators asked Robert McGruder ¥ he saw Anthoay McKinney that day. Robert McGruder told
investigatots that he was friends with Anthony McKinney and may have been with Anthony McKinney during the day.
Robert McGruder was certain that Anthony McKinney was not at his brother's apattment watching the fight norwas he
(Ainthony McKinney) at the katate club for the party, while he (Robett McGrader) was at the karate chub, _

Robert McGruder added that on apptoximately three to four occasions, after he was questionied about.the
murder of the Secutity Officer, Harvey Police Depattment Detectives, McCasthy and Moxtissey gave him (Robert)
$30.00 to $40.00. Investigators asked Robest McGruder why thé Detectives gave hitm money. Robert McGender told
Investigators that the detectives told him they were wrong for hitting him in the police station. Tnvestigators asked
Robert McGruder if he was with anyone when Detectives McCarthy and Morsissey gave him the money. Robert
McGrader told Investigators that he was not with anyone when the Detectives paid him the money.

Robert McGruder told Tnvestigators that he was 2 membet of the Gangster Disciple street gang at the time of
the Spinx/Ali fight. Anthony McKinney was a member of the Vice Lords Street Gang at the time of the Spinx/AH
fight. Robert McGruder told Investigators that despite being members of different gangs he and Anthony were fiends
~ho would hang out together. Robett McGruder would often spend the night 2t Anthony McKinney's home on

Jomis Streetin Hatvey. Robert McGridertold Investigatoss that Anthony McKinney took medication to control his
temper. Robert McGruder did not know the name of the medication but knew that 38 Anthony McKinney did not take
the medication he (Anthony) could become violent.

PERSONAT INFORMATION:

Name: Robert McGruder

DOB: 02/22/1958

SS#E: 323521986

Address: 325 W 154 Street, Harvey, TL
THH: None

IR 434882

SID#: IT.17156370

FRI#: 30374875

Hmployment: Nomne

DL#: _ M50076058053

INUES']}‘IGAT_OR(S) ml;_h@h OAL wo}‘ | _Fob S, 72009 DATE

SUPERVISOR' & ,lAPPROVAL =’ #‘36" 912 // 8’/ D?DATE. |

Thig document 15 the prc%:e;:ty of the Cook r:cg._y.;:l:y Stake's Attorney's oifice ma_sg_ggg;iyengggraau.‘

Th and its SSiENs are confidentidl and ey Hab be dfsseminitea outhide ¥our agancy wibhouf subharizatier.
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THE PEOPLE OF THE STATE OF ILLINOIS, Plaintifi-Appellee, v. JAMES |
SMYLIE, Defendant-Appellant

No. 80-1633

Appeilate Court of Iinois, First Districi, Second Division

103 IIL. App. 3d 679; 431 NE.2d 1130; 1981 HI App. LEXTS 3869; 59 IIL Dec, 373

December 29, 1981, Filed

SUBSEQUENT HISTORY: [*¥**1]
Rehgaring Denied January 26, 1982,

PRIOR HISTORY:

Appeal from the Cireuit Court of Cook Couﬁty; the
Hon. DWIGHT McKAY, Judge, prasiding.

DISPOSITION:
Jodgment affirmed,

LexisNexis(R) Headnotes

COUNSEL:

Ralph Ruehner, Steve Clark, and Barbara Kamm, all
of Stats Appellate Defender's Office, of Chicago, for
appellant.

Richard M. Daley, State's Attorney, of Chicago
(Michael E. Shabat, Kevin Sweeney, and Richard I.
Cosentino, Assistant State's Attorneys, of counset), for
the People. :

JUDGES:

Tustice Stamos delivered the opinion of the court.
Hartinan, P.1., and Downing, F., concur,

OPINIOMNBY:
STAMOS

OPINION:

[*681] [**1132] James Smylie was charged by
information with the murder of Lawrence Sanders. After
a jury trial, Smylle was found guilty of murder and
sentenced fo 25 years in the Hlinois Department of

Corrections, Defendant appeals, asserting: (1} he was
denied a fair trial by the trial court's limitation of defense
counsel's cross-examination: of two police officers; (2) he
was denied due process and a fair trial by the State's
improper closing argument; (3) he was denied a fair trial
when the frial cowrt admitted info evidence a number of
prejudicial photographs of the decedent; and (4) he was
not proved [***2] guilty beyond a reasonable doubt.

On Angust 17, 1978, at about 4 am., a Harvey
police officer responded to a radio dispateh to investigate
the area of 158th Strest and Lincoln Aveme for a man
face down in the street. The officer found the body of
Lawrence Sanders, who had been shot four times at close
range. The State's evidence was as follows.

Detective McCarthy of the Harvey police
department interviewed the decedent's girlfriend, Pegey-
Price, at her home on the evening of August 17, 1978.
She said that at 1 a.m. on August 17, she was sieeping
with the decedent when defendant knocked on the doer
and said he wished to talk to the decedent. The decedent
was awakened and afier some coaxing by defendant,
went for a ride with defendant  the latter’s car. Price
testified that she recognized defendant's voice and
appearance from the two or three times she had met him
previously. She also testified that she heard defendant
iell the decedent that he needed the § 60 owed him.
When she looked out the window of the apartment as the
man left, Price saw the decedent get into the car with
defendant. McCarthy, along with Detective Thomas
Morrisen and others, went to defendant's house [***3]
and were told defendant wasn't there. They then went to,
defendant'’s brother'’s hougse. A man answered and
identified himself as James Smylie. He was arrested and
taken to the Harvey Police Station. At the station, the
man told the officers he was John Smylie, not James
Smylie, and said he told them he was James because
there were arrest warrants for traffic violations issued
against him (Jobn) in Chicago. McCarthy left the station
but returned when bhe was informed that defendant had
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come to the police station to twm himself in for the
murder of Lawrence Sandets.

Officer Rizzi, who was working the front desk of the
palice station [*682] when defendant arrived, testified
that defendant came in and said they were "holding the
wrong guy" and that "he was there to give himself up”
for killing Sanders. Morrison testified that defondant
was given his rights and that defendant filled out a
constitutional rtights from ackoowledging that he
understood his rights. Defendant then gave an oral
staternent confessing to the killing of Sanders.

When he was asked to complete a writien statement,
defendant began but said he was too nervous to write and
asked Morrison 1o write # out for him, [***4] Morrisen
said he couldn't do that but satd he would have it typed.
Detective McCarthy, with defendant present, dictated a
statement to Phyliis Egelbrecht, & civilian typist, who
typed it on a statement form. Defendant read the
statement and signed it Morrison denied asking
defendant to take a paraffin test.

During  cross-examination, defemse  counsel
attempted (o gquestion Morrison conceming the
information he received from Peggy Price. The State
objected on the ground that such testimony was hearsay.
Defense counsel responded that the testimony was not
hearsay since it would not be used to prove the truth of
the matrer asserted. Defense coumse! said it would be
used to show that the police had sufficient information to
fabricate defendant’s alleged confession. The frial court
ruled that the testimony was irrelovant and jmmaterizl to
. the issue of the voluntariness of the confession.

[++1133] Defendant offered the  following
evidence i his vase-ip-chief A stipulation was read
stating that if called to testify, Michaei Schasffer, a
toxicologisi, would say thai he tested specimens of
decedent's blood, wrine and bile and did not detect the

“presence of alcohol. [#*¥5] - Defendant argues that this
proves the confession was fabricated since it states that
defendant and the decedent went for "a few drinks™ prior
to the shooting. Jimmy Cole, wheo lived with defendant's
mother, testified that defendant was in his mother's house
af midnight on the morning of the killing, Defendant's
wife testified that she and defendant went to bed between
11 and 12 on the night of Angust 16 and that defendant
did not leave the house anytime that night. Defendant's
brother Gregory testified that he and defendant went to
the Harvey police station to bail out their brother John
and that defendant never said he was there to tum
himselfin. Jerry Robinsor, who had known the decedent
for about six months, testified that he went to pick
decedent up on the night of August 16. Robinson sald he
was accompanied by another friend, James Walker, who
waited in the car while Robinson went to get decedent.

Decedent went with the two men to a bar in Harvey.
They became separated and Robinson and Walker lel
when the couldn't locate decedent.

Robert Beseth, a private investigator hired by
defense counsel, testified that he interviewed Peggy
Price at her apartment on. Septernber [*%%6] [*683] 25,
1979, and again on February 10, 1980. At the latter
meeting Beseth was accompanied by defense counsel
and JYerry Robinson. Beseth testified that Price told them
that Robinson resembled defendant fo the extent that the
two could have been brothers and that Robinson could
have been the man who picked up the decedent the night
he wag killed. According to Beseth, who said he did not
take notes during the interviews but instead composed
reports a short time thereafter, Price told him that the
man who picked up Sanders remained in the hallway and
that she saw the decedent leave the apartment and enter
what appeared to be a blue Cadillac. This accoumt
conflicted with Price's testimony that Beseth took notes
during the interview on February 10 and that he never
asked her if Robinson looked like defendant or if
Robinson could have been the man whe picked up the
decedent in the early moming of Angust 17, 1978. Price
also denied telling Beseth that the man who picked up
the decedent remained in the hallway and denied saying
that the decedent left in a blue Cadillac.

Defendant testified on his own beha'f and
corroborated the testimony of the other defense
witnesses, He stated [¥%*7] that he never went o see
the decedent on the night in question, that he went to the
pelice station to bail his brother out of jail and not to twrn
himself in, and that he did not shoot Lawrence Sanders.
He further testified that while in custody, he was told by
Detective MeCarthy to press his hands on seven sheets of
paper to test if he had fired a gun within the last three
days. One of these sheets was attached to a clipboard
and had some writing on the top. Defendant signed this
sheet at McCarthy's insistence. Defendant stated that the
sheet of paper bearing his allegsd confession was bilank
when he signed it

During reburtal, Defective McCarthy testified that he
interviewed defendant on the morning of August 18,
Also present at that time were Detective Momrison and
the secretary, Phyllis Egelbrecht. Defendant asked
Morrison to write out the statement. Morrison said he
couldn't but would have it typed by Egelbrecht. The
completed siatement was read to defendant, who said it
was correct and signed it. Morrison and McCarthy, who
both denied using a clipboard, signed the statement as
witnesses. The portion of defense counsel's cross-
examination of MoCarthy dealing with information
[***8] he had gathered prior to the confession was
limited because the trial judge ruled it went beyond the
scope of the direct exemination. Phyllis Egelbrecht
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testified and corroborated MoCarthy's testimony and said
there wete no signatures on the bottam of the staterhent
form when she typed it.

The case was submitted to the jury, which returned a
verdict of guilty on the [**1134] charge of murder.
Defendant’s motion for a new frial was denied, and

defendant was sentenced to 25 years in prison,

Defendant's first contention on appeal is that he was
denied a fair trial [*684] by the trial court's limitation of
defense counsels cross-examination of Detectives
Morrison and MeCarthy.  This, defendant urges,
prevented him from presenting his theory that the
confession was manufactured by the police. Specifically,
defendant endeavored to show that after Interviewing
Peggy Price, the police had sufficient informeation to
fabricate  the alleped confession. According to
defendant's theery, the police had him place his hand on
a sheet of paper for the stated pupose of testing if hio had
fired a gum within the last three days. This piece of paper
was attached to a clipbeard [***9] and had some
printing on the top which was covered by the clip portien
of the clipboard, Pursuant to instructions by the paolice,
defendant signed the bottorm of the paper. The police

later typed a confession in the space where defendant had -

placed his hand.  We note that defendast never
mentioned the fact that the coofession was typed on a
form that had printing at both the top apd the botiom of
the sheet. The printing on the bottom of the sheet read: "1
have read the above statement consisting of  pages and
attest that it is a frue and accurate account of the events
which took place on . Tt was given by me freely and
volintarily, without fear of threat or premise of reward.”
Foliowing this printing was space for the signatures of
- the person making the staterment and two witnesses.
During the cress-examination of Detectives Momison
and McCarthy, defense counsel attempted to elicit what
they were t6ld by Peggy Price. The State's objections
during cross-examination of Morrison were sustained on
the ground that such testimony was irrelevant and
immaterial to the issue of vohuitariness of the
confession. The State's objections during cross-
examination of McCarthy [***10] were sustained
because the questioning went beyond the scope of the
direct examination.

The scope of cross-examination in a criminal case
rests largely within the discretion of the trial court and Hs
decision will not be disiurbed unless there has been an
abuse of discretion which has prejndiced the defendant,
{ People v. McElroy (1980), 81 Ill. App. 3d 1067, 1072,
© 401 N.E.2d 1069, Trrelevant evidence which would only
serve to confuse or mislead the jury may properly be
excluded without viclating defendant's right to confront
witnesses. (McElroy, at 1072.) However, the accused in
a criminal prosecution should be giver wide latitude in

cross-examination State's witnesses, and the examiner
should be allowed to develop all circumstances tending
to explain, qualify, or discredit the testimony of an
adverse witness. People v. Gamboa (1975), 30 Il App.
34242, 251, 332 N.E.2d 543.

In the case at bar, the trizl judge ruled that testimony
regarding what the police knew prior to defendant's
alleged confession was irrelevant to the central issue, Le.,
the voluntariness of the confession. The issue defendant
sought to put before the jury, however, was not the
voluntariness [***11] [*685] of the confession but
rather iis authenticity. In sesking to show that the police
had sufficient information o manufacture the confession,
defense counsel questioned Officers Morrison and
McCarthy about what they learned from Peggy Ptice
prior to the time defendant allegedly made his
confession. The cross-examination of Offieer McCarthy
went well beyond the scope of his testimony on dirsct
examination and was therefore properdy limited.
Defense counsel shonld, however, have besn permitied
o show in his cross-examination of Morrison that, prior
to defendant's coming to the pelice station, the police had
enough information to fabricate the confession.

We find, however, that the error was harmless.
Tmproper limitation of cross-examination warrants
reversal only where there has been a clear abuse of
discretion and a showing of manifest prejudice. to the
defendant, { People v. Halteman [**11358] (1936}, 10
Il 2d 74, 86, 139 N.E.2d 286) An error in restricting
cross-examination may be deemed harmaless where the
prosecution daes not rely solely on the credibility of the
wilngss sought fo be cross-examined. (See People w
Patterson 1980), 88 Tl [¥**12] App. 3d 168, 173, 410
N.E2d 396) In the case at bar the jury knew that the
police had begun their investigation into Sander's death
ptior to defendant’s coming to the police station. It was
also clear that the police inferviewed Pegpy Price prior to
defendant's arrest. In addition, defense coumsel made full
use of his opportumity in closing argument to argue his
theory that the confession was manufacttned. We also
note that when the State asked Peggy Price whether she
told the police that defendant had come to her home and
left with decedent, defense counsel's cobjection was
sustained,. K would be mcongruous to hold that
defendant was prejudiced by his inability to elicit
information whete defense counsel successfully objected
to the prosecution’s inquiries that in all likelikood would
have elicited the same information defendant sought to
infroduce. See generally People v. Kalpak (1957), 10 1.
2d 411,424, 140 NE2d 726. : :

Defendant's next confention is that he was denied
due process and a falr irial because of the State’s
allegedly improper remarks during closing argumenis,
Defendant claims that he was prejudiced by the
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prosecutlon’s repeated attacks on defense coumsel's
[***13] character, such as accusing defense counsel of
concocting the defense, of suborning perjury and of
misleading the jury. Defendant further argues that he
was prejudiced when the prosecution misstated the
evidence and made reference to defendant’s failure to call
James Walker as a witness.

Courts have generally held that a defendant's failure
to raise an issue in his written motion for a new frial
constitates a waiver of that issue and it cannot be urged

as a ground for reversal on appeal. This waiver rule -

applies to constitutional as well as other issues. ( People
v. Pickett (1873), 54 Il 2d 280, 296 N.E.2d 856,) A
post-trial motion that includes only [*686] general
allegations is insufficient to propetly preserve a maiter
for review. (Ses People v. Gable (1976), 41 Il App. 3d
491, 499, 354 N.E.24 108 (post-trial motion that raised
"such other groumds and cach and every ettor as may
appear from the Report of Procesdings” held insufficient
to presetrve error for review);, People v. Rogers (1875),
32 Il App. 3d 788, 790, 336 N.E.2d 784, (post-trial
motion that said defendant "hereby presents may and all
errors, and requests relief from this court, or if denied,
[¥**14] from the couris on review" did not preserve
errors for review since to do so would desiroy the
rationale behind post-txial motions, ie, to allow the wial
court to cortect its own errars).) In & recent appellate
court case, allsgations in a motion for a new trial that the
State's closing arguments were inflammatory, prejudicial,
infringed upon defendant's right to counsel and "exhorted
the jury to convict the defendant based on matters which
[are] dehors the record in viclation of the defendant's
rights under the $ixth and Fourteenth Amendment® were
held insufficient to inform the trial cowt of the alleged
errors and thus waived them for purposes of review. (
People v. Turk (1981}, 101 IE. App. 34 522, 428 N.E.2d
. 570, Nowhere in defendant's post-trial motion is there
mention of attacks on defense counsel. The motien is
worded in broad, general language without reference to
remarks attaclking the character of defense counsel. In
People v. Rivera (1978), 62 Il App. 3d 401, 378 N.E.2d
1293, however, a defendant's allegation in his motion for
a new trial that he was denied a fair trial because of the
assistant State's Attorney's "prejudicial inflamatory [sic]
[**#15] and erroneous statements in closing argument"
was held sufficient to apprise the trial court of the ervor
relied on. {62 ML App. 3d 401, 406) Without
specifically ruling on the sufficiency of defendant's
motion for a new rial in the nstant case, we will assume
that the errors he alleges were not waived.

[*¥1136] It is error to charge defense conpsel with
using improper tactics to defend his client. Such errors
exist when the defense is accused of fabricaiing its case
~ or of suborning perjury ( Pecple v. Lavay (1980), 91 IlL.

App. 3d 639, 644, 415 N.E.2d 487.) However, where the
prosecution merely charges defense counsel with
obscuring the evidence, no reversible error is committed.
(Lavoy, at 644) Even improper remarks by the
prosecutor do not constitute reversible ercor unless they
result in substantial prejudice to the defendant { Pecople v.
Johnson (1979), 73 Jil. App. 3d 431, 434, 392 N.E2d
387), or are a material factor in the defendant's
conviction. People v. Swets (1962), 24 Ili, 2d 418, 423,
182 N.E.2d I30.

In accusing defense counsel of concocting the

.defense, the prosecution in the case at bar went beyond

the bounds of permissible [***16] comment. (See
People v. Gamboa (1975}, 30 HL App. 3d 242, 250, 332
NE.2d 543 ) We find, however, that this and the other
allegedly improper attacks on defense counsel did not
substantially prejudice defendant nor did they [*687]
constitute a material factor in his conviction. We
therafore decline to grani defendant a new trial. See also
People v. Porter (1981), 96 Il App. 3d 976, 984-87, 422
NEZ2d213.

We note in this regard that the vast majority of
defense counsel's objections to the prosecation's remarks

were sustained. The fact that the assistent State's .

Attorney fnexcusably chose to ignore some of the court's
admoniiions does not change the nature of the error in
this case. We also note that defense counsel's argument
was clearly more than an attack cn the credibitity of the
State's witnesses; it impliedly included accusations of

~ perjury and the falsifying of evidence. Defense counsel

specifically accused the police of being evil, racist and
unethical. The prosecutions overzealous behavier is

more readily undersiood in light of defense coumsel's .

argument and theory of the case, See geperally People v,
Griggs (1977), 51 Il App. 3d 224, 226, 366 [***17)
N.E.2d 381 '

There is no question that defendant preserved his
allegation that it was prejudicial error for the State, in its
closing, to atterapt to shift the burden of proof t
defendant by commenting on defendant's fatlure to call
James Walker as 2 witness, Walker was the person whe,

. according to Jerry Robinson's testimony, accompanied

Robinson when he allepedly picked the decedent up i
the early morning of Avgust 17, 1978. The comrments
relied on by defendant are the prosecution’s reference to
‘Walker as an alibi witness who fajled to testify and the
statement that Walker was notf called to testify by the
defense "because he wouldnot back up Rebinson's
stetement.® An objection to the laftter remark was
sustained. Defense counsel, however, did not at that
time request the trial court to inform the jury not to
consider Walker's absence as indicating his testimony
would contradict Rebinson's.
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As with other comments by the progecution, this
reference to defendant's failure to call James Walker,
even if improper, does not constitute reversible error
uniess it resulis in substantial prefudice to the accused.
(Ses Peopie v. Nilsson (1970), 44 Il 2d 244, 248, 233
NE2d 432, [***18] cert. denied (1970), 388 U.S. 954,
26 L. Ed 2d 296, 90 8. Cr. 1881) In view of the trial
coumt's sustaining of defense counsel's objection, the
tangential nature of Walker's potential testimony {s¢e
People v. Beller (1979), 74 Il 2d 514, 526, 386 N.E.2d
857), and ihe strengih of the State's evidence against
defendant, we conclude that the remarks were harmless
beyond 2 reasonable doubt. Sse People v. Olginiczak
(1979), 73 Il App. 34 112, 123-24, 390 N.E.2d 1339,

Weo nevertheless feel obligated to point out the
conflicting awthority in THinois regarding the propriety of
the State's comment on a defendant's failure to call a
witness. (See Nilsson, et 248, and cases cited therein.}
The basic rule, set out in Pecple v. Munday (1917), 280
5L 32, 117 NE. 296, is that since the State has the
burden of proving the [**1137] defendant's guilt, it is
{*6881 improper to imply an argoment that the
defendant has a doty to produce a witness when that
witness is equally accessible to the State. (Munday, at
47y Our supreme court appears to have carved ount an
exception to the Munday rule where the absent witness is
an alibi witness. In [¥*%19] People v. Blakes (1976), 63
11 24 354, 348 N.E.2d 170, the court found no ervor in
the State's comment on defendant's failure to call alibi
witnesses named in defendant's testimony. (See Blakes,
at 358-60.) In Peaple v. Beller (1979), 74 Ifl. 2d 514, 386
N.E.2d 837, the court Held that a prosecutor’s comment
on the defendani's failure to call a witness was improper
becanse the witness was not an alibi witness and there
was 1o showing that he was not equally available to both
parties. Beller, at 526; see also Pecple v. Smith (1969),
105 i, App. 2d 8, 11-12, 245 N.E.2d 23,

The confuosion arises when one considers our
supreme cowt's opinions in Peaple v. Williams (1968),
40 11 2d 522, 240 N.E.2d 645, cert, denied (1969), 393
US. 1123, 22 L E4 24 129, 89 S. Cr. 1004, and People
v. Blakes (1976}, 63 I 24 354, 348 N.E.2d 170, which
quoted the following from Williams:

"TAY oy in fis deliberations is not
limited to a considaration of that which is,
sirictly speaking, testimomy. To the
contrary, it may properly consider any
facts developed in the trial from which a
reasonable Inference may be drawn for or
against either party. For [*%%24].
instance, if it is developed in a trial that a
witness exists, presumably under the
control of a defendant, who can throw
light upont a vital matter, and he is not

produced, certainly a jury may fairly
consider that fact, and, likewise, counsel
would have a legitimate tight to comment
therson., * * *

[Tt is our conclusion that though
faflure to call a wilness or produce
evidence may not be relied on as
gubstantial proof of the charges,
nenetheless, if other evidence tends to
prove the guilt of a defendant and he fails
to bring in evidence within his conirol in
explanation or refutation, his omission to
do so is a circumstance entitied to some
weiglt in the minds of the jury, and, as
such, is a legitimate subject of comment
by the prosecution.™ (Blakes, at 339-60,
quoting Williams, at 528-29.)

Tt is true that Williams involved the defendant's failure to
produce certain physical evidence and the witnesses in
Blgkes were, in fact, alibi witnesses, The logic of the
court's opinion, however, is not so limited. (See also
People v. Lion (1957), 10 JIL 2d 208, 216, 139 N.E2d
737.) In People v. Pepper (1971), 2 Il App, 3d 621, 274
NEZ2d 416, the appellate [**%21] court attempted to

 distingnish Williams, noting that the supreme court there

concerned itself with the question of self-incrimination
and the right of a defendant to testify. (Pepper, at 624.}
In our opinion, this distinction ignores the plain language
in Williams that the prosscution may comment, [*689]
alihough not rely, on the defendant's failure to produce
evidence within his control o explasin or refute the
prosecution’s evidence, In view of these differing views
on the propriety of prosecutorial comment on a
defendant's fallare to produce a witness or an item of
physical evidence, the confusiva of the bar, particularly
prosecuting attorneys, is understandable.

Defendant's next contention is that he was denied a
fair trial when the trial court impropesly admitted into
evidence wumnerous inflammatory photographs  of
decedent’s body. Defendant argues fhat the grmesome
photographs prejudiced defendant and had little

-probative valee, ' The admission of photographs of a

murder victim is a matter reserved to the sound
discretion of the trial court. ( Pegplev. Myers (1966}, 35
Il 24 311, 331, 220 N.E2d 297) Even gruesome
photographs are admissible when they [***22{ are
relevant and establish some fact in issuc. (See People v.
Owens (1976), 65 I} 2d 83, 90, 357 N.E.2d 463, cert.
dented (1977), 430 ULS. 955, 51 L. Ed. 2d 805, 97 8. Ci.

1600; People v. Henenberg (1973), 55 Il 24 5, 13-14, -

302 N.E.2d 27) Tn People v. Lindgren (1980}, 79 Il 2d
129, 143-44, 402 1**1138] N.E.2d 238, our supreme
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court held that it was not an abuse of discretion to admit
two photographs showing a victim whose genitals had
been severed and placed in his mouth. The court in that
case riled that such photographs were probative of the
cause of death, the amount of force used in the murder,
the condition of the scene of the crime, and tended to
corroborate the testimony of the pathologist, the coroner
and seversl other witnesses. Likewise, in People v
Gerecke (1977), 45 Il App. 3d 510, 359 NE2d 1178,
the court held that the two color photograpbs of the
victim taken at the murder sceme und three color
phetographs taken at the morgue were properly admitted
becanse they were relevant to prove the canse of death
and the identily of the victim. The court also held that
the pictures were not unnecessarily cumulative even
though [¥#*23] there was oral testimony conceming the
same issues. (45 I App. 3d 510, 514) In the case at
bar, the photographs of the victim's bullet-ridden body
were relevant to prove the cause of death, the identity of
the victim and to ccrroborate the portion of the
confession stating that "[I]° emptied my pisce" into
Sanders. We find it was not an abuse of discretion for
the trisl couzt to admit these photographs.

Defendzant's final contention on appeal is that he was
not proved guilty beyond a reasomabls doubt
Defendant's position at trial znd on appeal is that the
written confession introduced at trial and the oral
confessions testified to by Rizzl, Morrison, McCarthy
and Egelbrecht were fabricated. Defendant also asserts
that Peggy Price erroneously identified him as the man
who picked decedent up a fow hours prior to decedent's
death. The standard of review we are bound to is that a

conviction will not be reversed on appea unless the
evidence presemted is [*690] so improbable or so
palpably contrary to the verdict as to raise a reasonable
doubt of guilt{ People v, Lewis (1%78), 75 Ill. App. 3d
259, 281, 393 N.E2d 1098) Where the testimony is
conflicting but legally [***24] = sufficient If the
prosecution's evidence is belisved, the question is for the
trier of fact, { People v. Carperer (1963), 28 Il. 24 116,
122, 180 N.E2d 738.) The trier of fact may accept all,
part or none of a confession and discrepancies between a
confession and other evidence are for the trier of fact to
assess. People v. Schudiz (198]), 99 Il App. 3d 762,
770, 425 N.E2d 1267

The jury in the preseni case chose 1o believe the
testimony of the State's witnesses. Such evidence was
clearly sufficient to prove defendant gnilty beyond a

~ reasonable doubt. Pegay Price testified that defendant

was with decedent a fow hours before the decedent was
murdered. There was also a written confession signed by
defendant and corroborated by oral confessions heard by
three police officers and a civilian sccretary. The
testimony of those who heard the oral confessions and
witnessed the circumstances of the written confession
was devoid of eny material inconsistencies. We
conclude the evidence presented was pot so imprebable
or so palpably comtrury to the verdict as to raise 2
reasonable doubt of defendant's guiit.

The judgment of the trial court is affirmed. [***25]
Affirmed. ’
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OPINION

{*3] [**1322] Following a jury trial, defendants
Victor Johnson and Darnell Jones were each convicted of
urtlawful restraint, aggravated kidnaping, deviate sexual
assault, armed robbery, rape and murder. The defendants
were sentenced to extended terms for each offense ex-
cept that the offenses of wnlawful restraint merged into
the offenses of aggravated kidnaping, Boih men appeal,
Johnson contends that (1) the trial court erred i denying
his motion for severance and {2} [***2] the trial court
arred in imposing extended-term sentences for the lesser
offenses of which he was convicted. Jones contends that
(1) the trial court abused its discretion by sentencing him
without a complete presentence repeort and refusing to
either order a new repart or continue the sentencing hear-

ing so that Jones' mental health records could be ob-
tained; (2) the trial court erred in imposing extended-
term sentences for the lesser offenses of which he was
convieted, (3) the court erred in imposing an extended-
torm sentence’ for murder where the conviction was
based on an accountability theory and {4) the court erred
in ordering his other senterices to run consecut[vely to
the sentence for aggravated kidnaping.

1#%1323] On July 31, 1979, the body of a female
was found in the alley behind 14729 Cooper Streef in
Harvey. The body was Identified as that of Fannie Mae
Gause. At tral, Dr, Yuksel Konacki of the Cook County
medical examiner's office testified that on July 31, 1979,
ke had performed at autopsy on Fannie Mae Gauge. He
stated that the cause of her death was a shotgun wound to
the chest at very close range.

Two days later, af approximately 4 ain., defendant
|¥#%3] Jones was involved in a car accident at an inter-
gsection in Qak Park, He and a companion were arrested
and taken to the hospital for treatment of injuries sus-
tained in the accident. At the time of the arrest, police
recovered a .12-gauge sawed-off shotgun and a .25-
caliber pistol. Approximately an hour and a half later,
Jones was taken from the hospital to the Dak Park police
station. Craig Ford, the arresting officer, testified that he
had advised Jones of his Miranda rights and that Jones
indicatad that he understood them. Offiser Ford further
testified that Jones told him he had witnessed a shooting
in Harvey two or three days earlier. Officer Ford then
contacted the Harvey police department. At about 6:30
a.m., Detective Coleman McCartiry of the Harvey poiice
came to the Oak Park police station.

At trial, Detective McCarthy testified that he alse
read Jones his Miranda rights and Jones indicated he
wanted to talk to him. McCarthy further testified that
Jones gave him the following account of the events lead-
ing to the murder of Fannie Mae Gause: On July 3i,
[*4] 1979, he and Victor Johnson were driving around
Chicago in a stolen car when they saw a woman walking
[***4] down the street near §7th Street and King Drive.
They pulied over to the curb. Jones got gut of the car
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and walked up to a building as though to ring the docr-
bell. As the woman passed alonsside the car, Jones

forced her into it. He then robbed her of 30 cents. John~ .

son and Jones drove off with the woman and Jones raped
her, sexually assaulted her and forced her to perform
deviate sexual acts. Johnson took the Sibley Boulevard
exit off the Dan Ryan Expressway and stopped the car in
an alley in Harvey. He then raped the woman, The de-
fendanis allowed the womnan to get dressed and they got
out of the car. The moment she got out of the car, the
woman began to scream and plead with the dsfendants
for her life. Johnson slapped her and told her to stop
screaming but she continued. Johnson then shot her in
the chest with a shotgun. Jones told MceCarthy that two
days later, Johnson sawed the barrel off the shotgun.
Jones pave MeCarthy Johnsor's address and a physical
description of him. On cross-examinaton, MeCarthy
stated that Jones said he had told Johnson to let the
Wworman go.

McCarthy then testified that after speaking to Jones,
he went to Chicago police depariment Area 2 Homicide
[*#*35] and, with their assistance, conducted surveillance
of the area of Johnson's home at appraximately 5 o'clock
that evening. At 6 p.m., Johnson was arrested and taken
10 the police station. He was given the Mirandg warnings
but indicated that he understeod them and wanted to talk,
He also signed a form waiver of his constitutional rights.

MeCarthy testified that Johnson then gave him an
account of the murder. McCarthy's account of Johnson's
statement was substantially the same as Jones' statement,
although Johnson did not admit. raping the woman.
McCarthy asked Johnson if he would make a written
statement. Johmson agreed but said he could not write
legibly, MoCarthy's secretary then typed the notss
McCarthy had made of Johnson's statement. Johpson
read the typed staternsit and signed it.

On August B, 1979, McCarthy went {¢ see Jones
again in ovder to get a written statement and to defermins
whether Jones had anything to add to his account. After
being read his Miranda rights, Jones dictated his state-
ment to McCarthy, read it and signed it.

Defense counsel objected prior to McCarthy's testi-
mony regarding the statements he received from Johnson
and Jones. The cowrt first [***6] admonished the jury
that Jones' statement’ was to be considered ouly as to
{**1324] Jones and nct as to Johnson. When MceCarthy
started to testify about Johnson's statement, the court
admenished the jury to consider the statement cnly in
.regard to Johnson and not as to Jones, At that [%3]
time, the court again advised the jury that MeCarthy's
testimony as to Jones' statement could be considered
cnly as to Jones.

" Assistant State's Attorney Michasl Madden also tes-
tified that on August 3, 1979, he took a wriiten statement
from Victor Johnson about the events of July 3i. JYohn-
son's statement to Madden was substantially similar {o
his statement to McCarthy. In his statement to Madden,
Johnson stated that after he returned to Chicago, he
pulled cut the shell that was fired from the shotgun,
burned the rear part off and threw the cap away on his
neighbor's rocf. The court admonished the jury that
Madden's testimony had been received as to Johnson
only and not as to Jones. AR three written statemenis
were piblished to the jury after further admonishments
by the court,

Johnson and Jones were tried before the same jury.
Johnson testified at trial but Jones did not. [¥*%7] Afier

closing arguments were heard, the jury was instructed -

that any evidence limited to one defendant was not to be
considered as to the other defendant. The jury returped
guilty verdicts against each defendant for murder, armed
robbery, repe, aggravated kidnaping, deviate sexuval as-
sault and unlawful restraint.

We first address the common issue presented for re-
view, Both defendants eppeal the fmposition of ex-
tended-term sentences for the lesser offenses of which
they were convicted., In addition to extended terms of 80
years for murder, defendants were each sentenced to ex-
tended terms of 60 years for rape, 60 years for deviate
sexual assault, 60 years for armed robbery and 30 years
for aggravated kidnaping,

In People v. Jordan (1984), 103 Il 2d 192, 205-C6,
469 N.E.2d 569, 573, our supreme coutt recently clari-
fied the law relating 1o the propriety of imposing mulii-
pie extended-term sentences. The cowt reaffirmed its
decision in People v. Evans (1981), 87 Il 2d 77, 428
N.E.2d 520, and stated that when a defendant has been
convicted of multiple offenses of differing classes, an
extended-term sentence may be imposed only for the
comviction within the most serious class [***8] and ondy
if that offense was accompanied by brutal or heinous
behavior.

In the instant case, the trial court found that all the
offenses of which both men were convicted were accom-
panied by brutal and heinous behavior, The extended-
term sentsnces for murder were thus appropriate under
the Jordan standard. The extended terms imposed for
the lesser offenses, however, were improper and must be
vacated. Both defendants should be resentenced for the
lesser offenses.

Johnson also contends that the trial court erred in
denying his motion for severance where he and Jones
were trisd before the same jury and where Jones' cor-
roborzative statement implicaiing Johnson was not subject
to cross-examination because Jones did not testify. In
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[#6] support of his argument, Johnson cites Brufun v.
United States (1968), 391 ULS. 123, 20 L, Ed 2d 476, 88
S. Cr. 1620. In Brutor, the supreme court held that the
introduction into evidence of the statement of a nontesti-
fying defendant impliceting a codefendant violated that
defendant's sixth amendment right to confrontation, re-
gardless of whether the jury was given appropriate limfi-
ing mstructions. The Illinois Supreme Court, however,
[##*0} has held that no viclation of the Brufon rale oc-
curs where the defendant claiming the bepefit of that rule
has himself made a similar inculpatory statement which
is aiso in evidence, People v. Roxochacki (1969). 41 Iil
2d 483, 244 N.E.2d 136; People v. Cart (1981}, 162 IlL
App. 3d 173, 420 N.E.2d 553; People v. Moore (1978),
65 0l App. 3d 712, 382 N.E.2d 810, cert. denfed (1930,
444 ULS. 1043, 62 L. Ed 2d 728, 100 5. C¢ 728,

Although at trial Johnson denied any invelvemsnt in
the crimes against Fannie Mae Gause, his two signed
inculpatory [**1325] statements were Introduced into
evidence, as was the oral statement he made to Detective
MeCartliy. Johnson's statemtents were corroborative of
Jones' and were even more detailed. We find, therefore,
that thers was no victation of the Brufon rule. The trial
eourt did not ert in denying Johnson's motion for sever-
ance.

Jones' firsi argument on appeal {3 that the trial count
abused ifs discretion In ssmtencing him after defense
counsel informed the court that the presentence report
was mcomplete, At Jones' sentencing hearing, his coun-
sel pointed out that the report failed to include any men-
tion [***10] of Jones' stay at the Tinley Park Mental
Hospitai and, in fact, indicated that Jones had ne mental
health history. Defense counsel asked the court to reor-
der a presentencing investigation and requested that the
sentencing hearing be continued in order that Jones' men-
tal health records could be cbtained. The court overmiled
the request and noted that the repott had been available
to defense counsel for one week prior to the sentencing
hearing.

In People v. Meeks (1980), 81 Ol 2d 524, 411
N.E 2d 9, the supreme coust reversed an order of the ap-
pellate court which had required the defendant to be re-
sentenced because defendant's presentence report was
insufficient, In Meeks, the presentence report had not
mentioned sentencing alternztives or community pro-
grams to assist it defendant's rehabilitation as required
by the Uniform Code of Corrections. (il Rev. Stat.
1679, ch. 38, par. 1005 - 3 - 2(a)(2).) Although the su-
preme couri agreed with the finding of the appellate
court that the presenience report in Meeks did not fully
comply with the requirements of the code, it held that the
issue had not been preserved for review. The court noted
that counsel had not cailed [#%%11] the matter to the trial

[*7] cowts attention prior fo defendant's sentencing .

hearing, despite the fact that the presentence report had
been availabls to and read by counsel three days prior fo
the hearing. The supreme court found that any objec-
tions to the presentenca report had been waived.

Simdlatly, i the case at bar, Jones' presentence re-
port was available to counsel for at least seven days prior
to Jones' sentencing hearing. Counsel, however, did not

move for a new repaort or for a continuancs to obtain his

client's mental health records wntil the hearing was un-
derway. Therefore, counsel failed to properly preserve
this issue for review. The trial court did not abuse its
discretion in semtencing Jomes without the additional
data. See People v. Sigmaon (1976), 42 Ili. App. 34 624,
356 N.E.2d 400, cert. denied (1977), 434 U.S. 839, 54 L.
Ed 24102, 988, Ct. 133,

Tones next argues that the court erred in senieneing
him to an extended texm for murder, He contends that his
behavior was not sufficiently brutal or heinous or indica-
tive of wanfon cruelty to warrant the imposifion of an
exiended term. In support of his argument, Jones points
out that the basis [***12] of his conviction was felony
murder and that he did not kill the vietim.

It is well established that a trial court has wide dis-
cretion in imposing a sentence, and that its defermination
should not be altered on review abseat a clear sbuse of
that discretion. ( People v. La Pointe (1981), 88 Il 2d
482, 43] N.E.2d 344, People v. Cox (1980}, 82 Ill. 2d
268, 412 N.E.2d 541) Further, in imposing an extended-
term sentence, the court should properly focos en the
offense rather than the nature of the offender's participa-
tion. ( People v. Rowe (1983), 115 Iil. App. 3d 322, 329,
450 N.E2d 804, offd (1984), 103 JIl 2d 192, 214-15,
469 N.E.2d 569, People v. Gray (1980), 87 Il App. 3d
142, 733, 408 N.E.2d 1150, cert denied (1981), 450 U5,
1032, 68 L. Ed 2d 228, 101 8. Ct. 1745.) Section 5 — 5 -
3.2(2)(2) of the Unified Code of Comections provides
that the court may tmpose an extended-term sentence
when the defendant is convicted of any felony and the
court finds the offense was accompanied by exception-
aliy brutal or heindus behavior indicative of wanion cru-
elty. Tl Rev. Stat. 1979, ch. 38, par, 1005 - 5 -
3.2(M0)(2). :

[*¥1326] In Rowe [***13] and Gray, this court
upheld the imposition of extended-term sentences whers
the defendant's conviction was based on an accountabiil-
ity theory and where the court found there was brutal and
heinous conduct on behalf of the defendant indicating
wanton cruelty.

At Jones' sentenoing hearing, the court stated:
mEoF oF By way of aggravation, clearly

the defendant himself caused serious
harm. Fortunately for him he did not puil
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the [*8] trigger and he is the only one, 1
think, is going to benefit from that. Oth-
erwise [ think he would be looking at the
possibility of capital punishment.

EEE

This defendant, while he dida't grab
the gun and shoot, he certainly, from the
testimony and the evidence that is in, fa-
cifitated and helped place the idea of such
conduct into his co~-defendant’s mind. i

The court further finds that these of-
fenses and each of them were accompa-
nied by exceptional brutality or heinous
behavior indicative of wanion -crueliy
such as to authorize extended ferm."

Tt was not error 1o sentence Jones to an extended term for
murdes.

Finally, Jonss contends that the trial couri erved n
sentencing him to comsecutive sentences. He maintains
that the court's determinationn [***14] that such sen-
tences were necessary for the protection of socisty was
based on allegedly unreliable testimony regarding Jones'
original armrest in Oak Park and his atfempts to escape
while in custody. Section 5 -- 8 -~ 4(b) of the Unified

Code of Corrections provides that the cowrt may impose
a congecutive seatence only if, having regard to the na-
turs and circumstances of the offense and the histery and
character of the defendant, it determines that Such a term
is required to protect the public from further criminal
conduct by the defendant, TH. Rev. Stat. 1979, ch. 38,
par, 1005 - 8 —4(b). :

At Jones' sentencing hearing, an assistant State's At-
torney testified thai he had knowledge of two efforts by
Jones to escape from custody, Defense connsel objected
on the basis that this was hearsay. In determining what
evidence Is admissible af a sentencing hearing, the trial
court is not limited by the ordinary rules of evidence. (
People v. Williamson (1979), 69 Il App. 3d 1037, 388
N.E.2d 240,) Rurther, defense counsel was able {o cross-
examine the assistant State's Attorney at the hearing re-
garding the aitempted escapes. Afler a review of the
record, we find that the evidence [¥**15] was competent
and that the court did not abuse its disersiion in sentenc-
ing Jones to consecitive sentences in order to protect
society.

For the foregoing reasons, the judgment of the cir-
cuit court of Cook County is affirmed in part and re-
vetsed and remanded in part. ‘

Affirmed in part and reversed and remanded in park.
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UNITED STATES OF AMERICA ex rel. VICTOR JOHNSON, Petifioner, v. M-
‘ CHAEL P. LANE, Respondent

No. 85 C 7093

~ UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
TLLINOIS, EASTERN DIVISION

639 F. Supp, 260; 1986 U.S, Dist, LEXTS 25379

May 16, 1986

JUDGES: [*#*1] Susan Getzendanner, District Judge.
OPINION BY: GETZENDANNER

OPINION

: [*2681 SUSAN GETZENDANNER, District
Iudge:

MEMORANDUM OPINION AND ORDER

This petition for a writ of habeas corpus is before the
court on cross-motions for symimary judgment pursuant
to Fad R Civ.P. 56. Petiticner Victor Johmson is a pris-
oner in the custedy of respondent at the Joliet Branch of
the 1inois Stats Penitentiary as a result of his conviction
after a jury trial for murder, rape, deviate sexual assault,
armed robbery, and aggravated kidnapping. The Ilinois
Appetlate Court upheld his conviction, though his case
was [*261] remanded for resentencing. See Peopie v,
Joknson, 132 IL.App.3d 1, 476 N.E2d 1321, 87 lil. Dec,
329 (Ist Dist. 1985). The Mincis Supreme Court denied
his petition for feave to appeal. [il. Official Reports (166
Ii1.2d, No. 12) 21, Nos. 61727, 61800 cons. (May texm
1985) (published June 12, 1985}, This court has jurisdic-
tion under 28 US.C. § 2254,

Petitioner asserts that his sixth amendment right to
confromtation, as constroed in Bruton v, United States,
307 U8 123, 20 L. Ed 2d 476, 88 8. Ct. 1620 (1968),
was violated because a non-testifying codefendant's con-
fessions [**2] implicating petitioner were infroduced at
their joint irial; Petitioner took the stand, denied his guilt,
and repudiated his own confessions on the ground that he
made them under coercion and under promises of special
treatment. However, the trial court had found earlier that
petitioner’s sonfessions were voluntarily made.

Respondent asserts that the codefendant's confes-
sions inerlocked with petitioner's own, and that the co-
defendant's confessions were accordingly per se admis-
gible in a joint trial under the plurality precepts in Parker
v. Randolph, 442 US. 62, 60 L. Ed. 2d 713, 99 8. L
2132 (1979), as long as the jury was instrucied to con-

sider the codefendant's confessions against the codefen-
dant only. Such an instruction was given in the instant
case, Petitioner responds, however, that the per se rule of
Porker v. Randolph s inapplicable in the context of a
repudiated confession.

For the reasons explained herein, the court holds that

the codefendant's confessions interlocked with peti-
tioner's, that the per se rule of Parker doss not apply, but
that any error in their introduction was harmiess beyond
2 teasonable doubt. Accordingly, the petition is [**3]
denied. '

Facts

On July 31, 1979, a then-unknown woman was
found dead of a shotgun wound in a Harvey, Illinois al-
ley. Not until August 5, 1979, was she identified as Fan-

‘nay Mae Gause. Meanwhile, on August 2, Darnell Jones

was involved in a traffic accident in Oak Park, llinois,
and was arrested after a shotpun was found in his car.
During police station interrogation, Jones teld potice hs

‘had witnessed a Harvey shooting two days earlier. In

response to the Oak Park police's call, Harvey Detective
Coleman McCarthy then arrived and questioned Jones,
On the basis of his interview with Jones, MeCarthy sub-
sequently arrested petitioner, and petitioner then made
certain statements of his own.

Prior to trial of petitioner and Jones, hoth defendants
unsuceessfully moved to suppresz their respective con-
fessions and to sever their joint trial, Neither defendant
testified at the suppression hearing. On the motion to
sever, defense trial counsel argved that introduction of
each defendamt's confessions during 2 joint trial wounld

violate the other defendant's Bruton confrontation rights,

The presecutor responded that each defendant's confes-
sions interlocked with the other's and were thus [*¥4]
admissible as an exception to the Bruton rule.

Because the issues of the case are critically affected
by the interplay of petitioner's and his codefendant's re-
spective sefs of statements as published to the jury and
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testified to at trial, the cowrt relates the statements and
testimony in some detail.

A. Datective MeCarthy's Testimony and Defendants’
Statements.

At trial, Detective McCarthy testified that co-
defendant Fones gave him an oral statement on Angust 2
and a written statement on Angust 8, which varied in
minor respects but in essence told the following tale of
crime. The written statement was entered Into evidence,
In Jones's version of events, he and petitioner were riding
in a stolen car on July 31 and leoking for a robbery vie-
tim. They stopped the car near 87ih Street and King
Drive in Chicago, where as a ruse Jones pretended to
ring & doorbeil and then, at the point of a.25-caliber
automesic revolver, forced a woman passerby to enter the
car. He then forced her to give up thirty cents, which was
ail the money she had, and ke handed it to [*262] peti-
tioner, who was &t the wheel. With the thres of them in
the car, petitioner then drove the car down [**5] 87h
Street while Jones sexually assaufted the woman, and

then forcibly engaged her in vaginal intercourse, anal

intercourse, and feflatio.

During this time, petitioner drove the car onto the
Dan Ryan Expressway and then south to 127th Sireet,
where he left the highway but promptly reentered i, and

continued to Sibley Boulevard, where he again exited.

After this second exit, petitioner drove into a Harvey
alley while the woman was still being forced to fellate
Jones. After she stopped, petitioner began sexual inter-
course with her, but eventually she was allowed to dress
hersslf. (In his August § written statement, which was
emtered into evidence and published to the juzy, Jones
elaborated on petitioner's role by saying that petitioner
had also had anal intercourse with the weman and that it
was petitioner who had opposed releasing her while
Jones had favored letting her go.)

The three of thein got out of the car. The woman be-

gan io scream for help, pleaded for her life, promised not -

to call the police, and spoke of her three children. Peti-
tioner slapped the woman, told her to shut up, and then
shot her in the chest with a shotgun when she continued
to scream and plead. Petitioner [**6] then dropped the
shotgun, Joues picked it up, the two of them drove back
to Chicago, and petitioner sawed off the shotzun barrel
two days later.

MecCarthy testified that after obtaining the address
and physical description of petitioner frem Jenes, he
arrested petiticner as the latter rode away from his house.
At the Harvey police station, petitioner made an oral
statement regarding the crimes. McCartliy made notes of
what petitioner told him and then had the notes tran-
scribed into a typewritten statement that petitioner
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signed. A second transcript based on an assistant state’s
attomey's subsequent interrogation of petitioner was pre-
pared and signed by petitioner later on the same night.
Both the typewritten statement and the transcript were
enterad into evidence.

B. Similarities and Differences Between Defendanis'
Statements.

The specific content of petitioner's statements. can
best be described by comparing thermn with Jones's state-
ments. McCarthy's jestimony shows that the defeils in
Jones's statements were largely paralleled by those in
petitioner's first {oral) staternent, including a reference to
the woman's three children. Significant differences were
as follows: (1) [**7] petitioner did not mention receiv-
ing the woman's thirty cents from Jones; (2) pefitioner
stated that, except for kissing her and feeling her breasis
(which he said felt empty), he bad no sexual relations
with the woman; and {3) petitioner stated that Jones op-
posed releasing the woman and that Jones as well as peii-
tioner had slapped her as she was screaming, In addition,
petitioner's oral statement contained numerous details not
provided by Jones, such as the woman having carried a
grocery bag and having fost a shoe in the initial struggle,
petitioner's familiarity with Harvey because of his girl-
friend's residing there, and petifioner's having removed
the ammunition from the gun after retuming home and
having thrown it onte a neighbor's roof from which it
rolled onto the ground.

Petitioner's first written statement contained most of
the details in his oral statement as well as numercus oth-
ers. This written statement quoted the woman as having
referred thres times to her three children. This statement
described the woman's clothing, the alley where the mur-
der occurred, the exit from the expressway to go to Har-
vey, and the Marvey street on which petitionet's girl-
friend lived. In this [**8] stafement, petitioner said he
had forced Jones 1o cease intercourse with the woman
after the woman had begun to bleed and- {contrary to
Tones's statement) that Jones had begun anal intercourse
only after arriving af the alley. Potitioner mentioned that
he had burned part of the fatal shell after retarning home
before throwing the rest of it away, and that the the shot-
gun [¥263] was a.12 gauge Monigomery Ward weapon.

McCarthy testified that pefitioner’s second wiitten
staternent, in the form of questions and answers by an
assistaut staie’s attorney and petitioner, was taken and
transcribed by a court reporter late on the night of peti-
tioner's arrest, and was then signed by petitioner. This
statement coniained the following additional details net
in petitioner's earlier statements: the stolen car was a
two-door brown Ford LTD with a vinyl top; the womnan
was black; and the pistol was a.25-caliber automatic.
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Jones's first statement had also mentioned this latter de-
tail.

In this second written statement, petitioner again
mentioned that the woman had lost & shoe, and again
declared that the woman had spoken of her three children
when threatened in the car and before being shot. Peti-
tioner [**9] again mentioned lsaving the expressway
early at 127th Strest, and gave a detailed description of
stoplights anc the direction of turns afler exiting the ex-
pressway.. Petitioner added that he did not have sexual
intercourse with the woman and had not intended to do
s0, because he was sore from having had intercourse
with his gistfriend on the previous morning. In this
staternent, pstitioner said that after returning home, he
removed the round that had been fired, buvned the rear
vart off; and threw the cap onto the neighbor's roof. Dur-
ing this statement, petifoner said that he had seen no
brand name on the shotgun but "was told" that the label
said "Montgomery Ward." (R. 4443 ‘

In this final written statement, petitioner also said
that he had attended "CV3" (Chicago Vocational High
School) for two years but had been expslled after getting
into trouble with the principal. He added that he had tried
to enter Corliss High School at 103d Street and Cottage
Grove Avenue but had been refbsed admission.

In summary, the . chief differences between peti-
tionar's statemenis and those of Junes, apart from peti-
tioner's added detsil, fay in petitioner's denial of having
had sexual relations himself [*¥10] with the victim, his
disagreement with Jones as to who had treated the victim
more unfaverably in the last moments of the criminal
episode; and his fatlure te acknowledge having received
the thirty cents in robbery proceeds from Jones. As will
be saen, the wealth of detail in petitioner's statements
atlowed the prosecution considerable opportunity to im-
pugn his credibility when he repudiated the ose state-
ments at trial.

C. The Corrcborating Evidence.

In addition to hearing McCarthy's testimony and the
confessions of the two codsfendants, the jury was ap-
prised of the following facts. At approximately 3:00 am.
on July 31, 1979, Pearl Mays was driving down an alley
in Haryey when she discovered the body of & black fe-

male. Ms. Mays called the police (R. 261-62), and Offi- |

cer Sylvester Jones of the Harvey Police Department
arrived zt the sceme. Officer Jones observed that the
woman had sustained a large shotgun wound and that

thers was onky one shoe to be found i the vicinity of the -

woman's body. (R. 267-68). Officer Jones knew the
wound to be a shotgun wound due to pellets found
around the wound and on the woman's body. (f4.) No-
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merous pictures of the vietim's body were [**11] en-
tered info evidence. (R. 263-64),

The jury was also shown a twelve gauge Ward's
shotgun and a twenty-five caliber starter pistol which
were found i Jones's car, (R. 289, 304-05), and a match-
ing shotgun barrel stock found somewhat later in a south
side field. ¥inally, the jury heard from Harvey Police
Officer Ron Ziolkowskd that on August 3, 1975, he went
to peiftioner's address and localed three spent shotgun
shells of the Winchester Western make. (R. 474-77).
Previons testimeny had established that Winchester
Wastern shells were consistent with the live shell found
in the sawed-off shotgun and the pellets found in the
victin's body. (R. 326-28).

D. Petitioner's Testimony.

When petitioner took the stand, he admitted to hav-
ing made the earlier confessions [*264] but disclaimed
their aceuracy. According to petitioner, McCarthy ini-
tially threatened him with a gun when petitioner failed fo
identify himself after being wmrested. In the car,
MeCarthy questicned him about 2 murdes, showed him a
picture of the victim, and told him he knew petitioner
had besn it » mental hospital. Petitioner himseif had not
yet told MeCarthy who he was or that he had been in a
hospital. [**12] At the police station, McCarthy told
him that Darnell Jones had made a statement implicating
petitioner and that petitioner could either cooperate and
be sent to a hospital or spend the rest of his life in the
penifentiary and perhaps be elestrocuted. After going
over Jones's siory several times with petitioner,
McCarthy finally persuaded petitioner fo give in and
cooperate.

Petitioner claimed he signed the false statement “be-
cause [McCarthy] told me he was going to get me some
help and I was afraid, because he told me I be in the
penitentiary the rest of my life." {sic) After returning to
the lockup and thinking about the dead womatr's photo,
petitioner became upset and tried to hang himself with
the shirt he was wearing. He had tried to kill himself on
other past occasions, The shirt tore. McCarthy returned
and asked him what he was doing, and then McCarthy
took him back to his office, told him to sign the state-
ment and not to worry, that the police were going to get
him some help, and that the state's attorney would arrive
soon, at which time he should continue to cooperate and
say that the pofice had not promised him anything, A -
police photograph of himself, which had previously
[#**13] been offered as evidence by the prosecution,
showed him wearing a red coat that McCarthy gave hitm
after petitioner had torn his shirt in the suicide attempt.

Petitionet's testimony continued that when the assis-
tant state's attorney arrived, petitioner answered his ques-
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Hong in accordance with what McCarthy and he had re-
hearsed. When asked the snrehearsed guestion about his
high school career, he made up an unfrue answer, the fact
being that he had pever attended Chicago Vocational

High School, His statements regarding the crimes were
all untrue except for the detail sbout being sore frem
having had sex with his girifriend on July 31, 1579. Peii-
tioner claimed he was asleep at home on the night of Faly
31, 1979, and lmew he was not in Harvey.

On cross-examination petitioner denied that he had
ever had a girlfriend in Harvey and knew his way around
Harvey. He said McCarthy had never told him to say that
the woman's breasts Telt empty; be had made that state-
ment on the basis of the picture of her wound. He said
McCarthy had not told him to say he threw the shotgm
shell onte the lot next door but that he and his stepfather
had in fact disarmed and thrown away a bag of shells
there about [#%14] one week before in order to prevent
his brother from using them.

Asgked why one of the recovered shells had been
grossly deformed aud was of the Winchester Westorn
malee, he said that other shefls in the lot had been simi-

larly treated and could have bsen found by the pelice. -

Asked whether MeCarthy had told him the victim had
three children, he said he did not know, that some of the
contents of his statements were rehearsed and others he
had to make up, and that McCarthy had not rehearsed the
number of children. Previous testhmony had shown that
the murdere¢ waman in fact had three children.

On cross-examination, petitioner testified that he
had mede up the story about CVS because he thought it
would make his statement look better, though he now
realized it made it lock worse for him. In his direct tes-
timony, petitioner said that after completing the eighth
grade and starting the ninth in a remedial school, he had
tried to get into CVS and Corliss but could not do so
because he was "in and out of" Chicago Read and Tinley
Park mental heslth centers at that fime, It was at one of
these centers whete he met Darrell Jones, Petiticner also
testified that he had related all the details dbout [**15]
the trip to Harvey because McCarthy had told him about
them, using Jones's statement as a [*265] basis, and not
because of any independemt familiarity of his own with
the route. He did, howsver, acknowledge knowing how
to get to Harvey, !

1 The court notes that presentence reports in-
dead show petitioner to have besn seen om nu-
merous occasions m psychoiherapeutic zettings,
including those at Chicago Read and Tinley Park,
but no evidence other than petitioner’s own testi-
mony was offered to show that his codefendant
had ever known him there or that the codefendant
or the police had ever known of petitioner's psy-

chotherapy. The same presentence reports nots
professional opinions that petitioner displayed
marked manipulativeness in dealing with adverse
facts. -

In closing argument, the prosecution attacked peti-
tioner's allegation that he had confessed because of a
premise to be sent to a mental hospital, asking: "If a man
didn't do anything, what kind of choice is that?" The
prosecution emphasized that neither [*¥16] petitioner
nor his codefendant could have known from the police
how many children to quete the murdered wornan as
clairning, because at the time of the defendants' original
confessions the police were stifl unaware of the victim's
identity. The prosecuiion atfacked petitioner's statement
that he had never been to Harvey, pointing out the spe-
cific route described in his confessions; challenged peti-
tioner's stafement that he had onty touched the victim's
breast but had not had intercourse with her, adding that
on an accountability theory the prosecuiion need not
prove petitioner's physical participation in each act
charged; and referred to the deformed shell found next to
petitioner's house. The prosecutor did rot siress the simi-
larities between Joness and petitioner's statements as a
ground for disbelieving the lafier's testimony, although
he did point o=t the discrepancies between the two con-
fessions, (Tr. 619-20).

Legal Discussion

A. Per Se Admissibility of Interiocldng'Ccnfession.

The basic issue in this case concerns the extent to
which the sixth amendment tight to confront adverse
witnesses precludes the prosecution from introducing a
codefendant's confession {*%17] when (1) the defendant
and codefendant are tried jointly, (2) the codefendant's
confession tends to implicate the defendant, and (3) the
codefendant cannot be cross-examined because he does
not take the stand. In Brufon v. United States, 391 U.S.
123, 20 L. Ed 2d 476, 86 8. Ct 1920 {1968), the Su-

- preme Court held that the admission in a joint trial of the

"powerfilly incriminating™ statements of a nontestifying -
codefendant impermissibly infringed the other defen-

dant's right of confrontetion. Id at 733-136. Though

acknowledging that "[a] defendant is entitled to & fair

trial but not a perfect one,” the Court held that cautionary

instructions to uwse the out of court confession only

against the confessor cotld not cure the defect, Id af

i37. :

in Harrington v. California, 395 U.S. 230, 253-54,
23 L. Ed 24 284, 89 8. Ci. 1726 (1968}, the Couwrt held
that a violation of the Brufon mule, in light of other
"overwhelming" evidemce of puili, might be harmless
beyond a reasonable doubt and thus fail to constitute
reversible error. This harmless error approach character-
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ized fhe Court's Tater decision in Schneble v. Florida, 405
U8 427 31 L Ed 2d 340, 92 8§ Cr [**18] 1656
(1972), when use of a non-testifying codefendant's
statements was approved because they merely inter-
locked with and corroborated parts of the defendant's
own detailed confession and the other "independent" and
"overwhelming” evidence. [d. at 431

Presented again with a ‘case of interlocking confes-
sions in Parker v. Randolph, 442 U.S. 62, 60 L. Ed 2d
713, 99 5. Ct 2132 (71979), a four-Tustice plarality of the
Court reasoned that when a defendant has admitted his
owr guilt, use of his codefendant's confession implicat-
ing him at their joiut trial "will seldom, if ever, be of the
devastating character referred 1o In Brufon" and that the
"admission of interlocking confessions with propet limit-
ing instructions” is per se constitutional. Id a4 73-74.
(Rehnguist, J., with Burger, C.1., Stewart, 1., and White,
[*266] 1.). The Court reasoned that the sixth amendment
right of confrontation "has far less practical value to a
defendant who has confessed to the crime than to ome
who has consistently maintained his innocence," and that
*successfully impeaching a codefendant's confession on
cross-examination would likely yield small adventage to
the defendant whose (#¥*19] own admission of guilt
stands before the jury unchallenged." [d ar 73. Thus,
"whan the defendant's own confession is properly before
the jury . . . the constitutional scales tip the other way"
than they had in Bruton. Id at 74. '

The four other Parker Justices - including Justice
Blackmun, who concutred in the phurality's judgment and
thus made it the judgment of the Court -- felt that each
case in which a non-testifying codefendant's interlocking
confession was infroduced should be analyzed for harm-
lessness of any Brior ertor and not treatsd as immune
from the Brufon rule. Because of the posture of the par-
ticular cass, three of these Justices not only rejected the
prevailing plurality's reasoning, id of 8§2-91, but were
unable to find the Brufon error at issne hermless. 1d af
81-82. (Stevens, J., with Brennan and Marshall, JI., dis-
senting). Justice Blackmun, however, concurred in the
Parker judgment because, while he "would not adopt a
rigid per se rule," id at 79, he felt that any Bruron error
in the case had indeed been harmless beyond a reason-
able doubt. /d ar 77,

Respondent .contends that the prevailing phirality
opinion [*%20] in Parker established the rule that, not-
withstanding Brufon, a nontestifving codefendant’s con-
fession is always admissible in a joint trial as long as it
interlocks with a confession by defendant that is already
properly befere the jury and the jury is instrueted to con-
sider the interlocking confession solely as to the code-
fendant. Since petitioner's confession was properly be-
fore the jury and an appropriate instruction had been
given, responden{ argues that petitioner's confession was

admissible per se. Petitioner contends, however, in reli-
ance on Justice Blackmun's decisive Parker concwrrence,
that the Parker case stands only for the rule that a harm-
less exror analysis most be done before introduction of an
interlacking confession can be approved, and that under
such an analysis in the case at bar, use of the codefen-
dant's confession should be held reversibie error.

Whether Parker stands for a nule that interlocking

confessions are admissible per se has not been decided
by the Court of Appesls for this eircuit, Several Seventh
Circuit decisions, however, have at least alternatively
applied a harmless etror test fo codefendants' interlock-
ing confessions [*¥21] even when defendants did not
repudiate their own confessions, See United States ex rel.
Colon v. DeRobertis, 774 F.2d 8Q1, 806 (7th Cir. 1985);
Riner v. Owens, 764 F.2d 1233, 1260 (7th Cir. 1985),
cert. denied, 475 U.S. 1055, 106 S. Ct. 1282, 89 L. Ed.
2d 589 (1986); Montes v. Jenkins, 626 F.2d 584, 387-88
{7th Cir. 1980); United States v. Spinks, 470 F.2d 64, 66
(740 Cir.), cert. denied, 409 US. 1017, 34 L. Ed 2d 303,
03 § Cr 4536 {1972). In addition, oune decision in this
circuit has strongly suggestsd in dictum that when (as
here) a defendant has repudiated his confession, intre-
duction of the codefendant’s interlocking confession may
be reversible error unless there is sufficient additional
corroborating evidence of the defendant’s guilt, Uknited
States v. Fleming, 594 F.2d 598, 603-04 (Tih Cir.), cert.
denied, 442 US. 931, 61 L. Ed. 2d 299, 99 8. Ct. 2863

(1979).

A harmless error test in consonance with Justice
Blackmn's Parker concutrence is apparently applied in
the Bighth Circuit, See, e.g., United Stotes v. fron Thun-
der, 714 F.2d 765, 771 (8th Cir. 1983} (alternative hold-
ing); United Staies v. Pavker, 622 F.2d 298, 301 (8th Cir.
[*22} 1980), cert, denied sub nom 449 175, 851, 101
S, Ct. 143, 66 L. Ed. 2d 63 (1980) Todd v. United States,
(stating that harmless error analysis continues to be pref-
erable to per se approach even after Parker v. Randolph.)
The Second Circuit, by comtrast, has ireated the inter-
locking confessions sitvation as an [¥267} “exception to
the Brutor rule” and not as harmless error notwithstand-
ing the fact "that a defendant takes the stand and denies
his puilt, thue implicitly repudiating his incnlpatory ad-
missions." Tamilio v. Fogg, 713 F.2d 18, 20-21 (2d Cir.,
1983}, cert. denied, 464 U.S. 1041, 78 L. Ed. 2d 170, 104

.8 Cr 706 (1984). However, the Second Circuit appar-

ently adopted 2 per se approach prior to Parker v.
Randolph whereas the Seventh Circuit apparently did
not. Compare United States ex rel. Dukes v, Wallack,
414 F.2d 246, 247 (24 Cir. 1969) with United Stotes v.
Fleming, 594 F.2d 598, 602-03 (7th Cir.), cert. denied,
442 U.S. 831, 61 L. Ed. 24 299, 99 5. Cr. 2863 (1978).
Given the state of the law in this circuit, the court be-
lieves that Parker v. Randolph requires a harmless error
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analysis to bs made before introductien [**23] of 2 co-
defendeant's interlocking confession at a jeint trial can be
sustained.

This view is strengthened by the Sopreme Court's
amnoutcement in Marks v. United States, 430 US. 188,
51 1. Ed 24 260, 97 8 Ct 999 (1977}, that "when a
fragmented Court decides a case and no single rationale
explaining the result enjoys the assent of five Justices,
. ‘the holding of the Court may be viewed as that position

taken by those Members who concurred in the judgments
on the narrowest grounds'. . . " Id at 193 (quoting Gregg
v. Georgia, 428 U.S. 153, 169, 49 L. Ed 2d 839, 96 §.
Ct. 2909 n.13 {1976) {opimion of Stewari, Powell, and
Stevens, J1.). In Parker v. Ramdolph, the “narrowest
grounds” were presumably provided by Justice Black-
mun's concmTence, which joined in the judgment cn
harmless error gronnds and not on the broader per se
- theory advanced by the prevailing plorality. Justice
Blackmun's view thus "coustifuted the holding of the
Court and provided the goveming standerds.” Marks,
430 US. at 194,

Were this court nevertheless to adopt the Parker plu-
rality's approach as a per se rule that would generally
aliow use of interlocking confessions, suck a ruis [**24]
still would not logically reach the present case. The
Parker respondents failed to take the stand and challenge
their confessions, and the plurality's opinion specifically
noted that "successfully impeaching a codefendant's con-
fession on cross-examination would dikely yield small
advantage to the defendant whose own admission of guilt
stands before the jury unchallenged” Parker, 442 U.S, at
73 (emphasis supplied). The plurality reasoned that “the
incriminating statements of a codefendant will seldom, if
ever, be of the 'devastating' character referred to
Bruton when the incriminated defendant has admitted his
own guilt." Id. The corollary of this reasoning is that

when a defendant fzs denied his gnilt by repudiating a -

confession, a codefendant's interlocking confession that
is unrelieved by the opporiunity to cross-examine may
very well be “devastating” to his case.

The Seventh Circuit recognized in dicta in United
States v. Fleming that non-repudiation can be critical to
the weight given a confession and thus to the harmless-
ness of an interlocking confession. 594 F.2d af 603-04.
Although the Second Circuit has followed a per se ap-
proach for interlocking [*%25] confessions even when a
defendant has repudiated his own confession, all of the
decisions applying that rule did so in the context of addi-
tional corroborating evidence which the courts found to
render any possible Brufon violation harmless beyond a
reasonable doubt. See Tamilio, 713 F.2d at 21, Dukes,
414 F2d at 247; Felton v, Harris, 482 F. Supp. 448, 436
(8D.N.Y. 1979). This court concludes that regardless of
hov the teaching of Parker v. Randoslph is characterized,

~"need not be absclutely identical .

it cannot realisiically be viewed as immunizing an inter-
locking confession from harmless error scrutiny when
the principal confession has been repudiated at trial.

B, Whether the Alleged Bruton Error Was Harmless, -

In anzlvzing for harmless error in the prasent case,
the court must first determine the extent to which code-
fendant Jopes's confession trely interlocked with [¥268]
petitioner's repudiated one. To interlock, confessions
.. bw only . . . be 'sub-
stamtialty the same and consisient on the major elements
of the crime involved." United States v. Dizdar, 581
F.24 1031, 1038 (2d Cir. 1978) (quoting United States ex
rel. Duff v. Zelker [®*26] , 432 F.2d 1009 (2d Cir.
1971)). In this circuit, statements have been held to be
irterlocking because there was "no deubt that the same
crimes were described" even though “the admissions
were not absoligely identical and some of the descriptive
dstails were gatbled in the retelling." United Siates v.
Fleming, 594 F.2d 5398, 604 (Tth Cir.), cert. denied, 442
U8 931, 61 L Ed 2d 293, 998 Cr 2863 (1979). Bven
when statements not only dealt with different aspects of a
crime but also contradicted each other as to the time of
its commission, they were held sufficiently interlocking
because "as to motive, plot and exscution , . . they [were]
essentially the same.” United States ex rel. Ortiz v. Fritz,
476 F.2d 37, 39 (2d Civ.), cert. dented, 414 ULS, 1075,
38 L. Ed 2d 482, 84 S, Ct. 591 (1973). In Parker .
Rondolph; the confessions imterlocked because they
melearly demonstrated the involvement of each, as to
erucial facts such as time, location, felonious activity,
and awareness of the overall plan or scheme. 442 U5
at 67-68 (quotmg from the Tennessee Supreme Court's
unpublished opinion in the state appeal).

In this case, petitioner's confession was substantially
{(*#27] identical to Juned's on the time, manner, plot, and
execution of the crime. The principal discrepancy be-
tween the present petitioner's confessions and those of
his codefendant involved the question whether petitionsr
himself engaged in sexual activity with the victim or
directly received the proceeds of robbing her. However,
petitioner was indicted on an accountability theory under
linois law, see Criminal Code of 1961, §§ 5-2, 5-3,
1.Rev.Stat, ch, 38, paras. 5-2, 5-3 (1985), as was Jones
on the murder charge. The jury found both defendants
guilty of both crimnes. Thus, if with criminal ntert he
atded or abetted his codefendant's sexual assault and
armad robbery, he was equally lishle to conviction, and
petitioner has not argued to this court that the Braton
error went only to the rape or robbery charges.

By offering nothing to disprove his criminal intent
ar his abetment, petitioner's own confessions sufficiently
interlocked with the codefendant's regardless of whether
peiitioner's admitted activity correspoaded in every
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physical particular to that of the codefendant. The fact
that, after all crimes but the wmrder had occurred, peti-
tioner's confessions would depict him [**28] as more
leniently inclined toward the victim than was his code-
fendant does mot akter the fact that petitioner admitted
having aimed and fired the fatal shot. The interlock is
complete up to and including the moment of the victim's
death. See aiso Parker v. Randolph, 442 US. at 67 {in-
terlocking confessions allowed where robbery participa-
tion sustained felony murder convictions); Tamilio w
Fogg, 713 F.2d 18, 2] (2d Cir. 1983) (proof of appellee's
participation in fatal robbery established hig guilt of fel-
ony murder though his statement had not acknowledged
that he did the actual killing).

¥ Jones's confession had been merely cumulative of
petitioner's own unchallenged confession, it wounld be
difficuit to contend that its introduction could have
prejudiced petitioner to the point of constituting reversi-
ble error. In such a case, as was noied in United Stafes v.
Fleming, "the devastating risk that the jury will be unzble
to disregard the co-defendant's statement is not present
becanse the defendant's own similar statement is in evi-
dence," 594 F.2d o 603, and petitioner "wonld still be
faced with his own admission even if the other’s admis-
sion was excluded.” Id at [**29} 604. Moreover, as it
Schneble v. Flovida, petitioner's confessions were -mi-
nutely detafled and completely consistent with the objec-
tive evidence.” Becanse Jones's confessions were sub-
stantially similar to petitioner's and becanse in terms cf
legal accountability they were virtwally idemtical, the
court conciudes that any Brufon error was harmless
unless [*269] the joini introduction of confessions
prejudiced petitioner’s attempted repudiation. Accord-
ingly, the court turns to that issue.

The Seventh Circuit has repeatedly recognized that
when & confession is repudiated, a particularly careful
talance must be sirnck between the Brutor role and the
interlocking confession exception. For example, in Flem-
ing, which involved unrepudiated statements, the court
qualified its characterization: "Where the statement is not
repudiaied, it may be powerful evidence of guilt. . . "
504 F.2d ar 603 (emphasis added). In Montes v. Jenkins,
626 F.24 384, 589 (7th Cir. 1980), intreduction of 2 co-
defendant's identical statement was harmless when "no
significant doubt was cast at trial on Montes' confes-
sion," "the jury had no reason to disbelieve it,” there was
po repudiation, [**30] end Montes did not "demonstrate
any fact or civcumstazce that seriously cast doubt on the
veracity of that confession” Indeed, the prevailing
Parkey plorality couched its views in terms of unchal-
lenged confessions. 442 U.S. of 73-74 at n.7. However,
the Fleming cowrt also noted that even when a2 non-
testifying codefendant's statement is admitted as against
a defendant's denial of ever having confessed himself,
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"additional cotroborating evidence may make the error
harmless bevond a reasonable doubt.” 394 F.2d af 603,
citing Herrington v Californla, 385 UK. 250, 23 L Ed
2d 284, 89 S. Ct. 1726 (1969). If that is so In the case of
a defendant who denjes having confessed, it logically
follows that a similarly situated defendant who admits
having confessed but denies the accuracy of his state-
ment cannot escape the impact of the harmless error
analysis.

A case remarkably like the present one is Felfon v.
Huorris, 482 F. Supp. 448 (SDN.Y. 1979). Tn that case,
the defendent had been approached by the police after
being implcated by his codefendant, confessed in great
detail to the crime, but then testified before the jury that
his confession was false and that he simply [**31] par-
rated what the police told him to say. Jd af 454. The
jury wes shown his own confession and that of his code-
fendant, who had not taken the stand. In his petition for
habeas relief, the defendant claimed that admission of his
codefendant's confession violated Bruton,

Applying the Second Circuil's per se approach fo in-
terlocking confessions, Judge Weinfeld rulsd that Bruton
was not violated. He noted, however, that even were it
assumed that Brutor applied to interlocking confessions,
the error was harmiless beyond a reasonable doubt. Judge
Weinfeld in particular noted that the petitioner admitfed
having made the incriminating confession, that the con-
fession matched the independent corroborative evidence
before the jury, and that aithough the codefendant’s con-
fession implicated peditionsr in only one oui of three
murders to which the petitioner had confessed, petitioner
was convicted of all three. 1d ar 454454, As the Judge
noted, "Once the juty rejected petitioner's disclaimer of
his confession, and upon its face the disavowal does ap-
pear most implausible, the evidence that he commitied
the murders was most powerful" Id at 456.

The present ¢ase also [**32] involves a confession
supported by cotroborative evidence and an inherently
implausttle repudiation of that confession. Petitioner
claimed that his confession had been "coached™ by
McCarthy, yet admitted at trial that certain details were
of his own making, in particular his statement about the
victim's having three children and about his having
thrown the deformed shotgun shell onto his neighbor's
roof, The victim indeed had three children, and the shot-
gun shell found next fo petitioner's house was of a brand
consistent with the pellets recovered from the victim's
body. Petitioner's in-court festimony was furfher unbe-
Iievable in that he denied on cross-examination knowing
his way around Harvey even though his confession gave
a detailed description of stoplights and turns he took after
exiting the expressway at 127th Strect. Finaily, peti-
tioner's confession contained certain detalls about the
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death not in Jones's confesston which would have been
known only to the murderer.

[(*270] Thus, as in Felton, the evidence of peti-
tiomer's guilt was "most powerful" and there is Iittle pos-
sibility that the jury might have fended to believe peti-
tioner's recaniation and acquitted. The [¥*33] only por-
tioni of petitioner's confessions even remotsly tending o
bolster his theory of police coaching was the exchange
between him and the polce questioner as to the brand
name on the shotgun. Petitioner's teply that he had been
“told” the name was Monigomery Ward could conceiva~
bly mean that he had heen told that detail by a police
questioner as opposed to his codefendant, but this point
was not even argued to the jury {nor to this court). Such
ambiguity is thin support for his story of coaching, which
was otherwise totally without corroboration,

More important for our purpeses, however, is the In-
terplay between Jones's confession and petitioner’s testi-
mony. Bven were there a reasonable possibility that the
jury could have believed petitioner's repudiation, there is
no reasonable possibility that the introduction of Jones's
ponfsssions might have contributed to their decision to
disbelieve petitioner's testimony. Pefitioner did not deny
having made his confessions, but argued that the police
coerced his confession and rehearsed his answers using
Jones's first confession as a seript. | was petitioner, and
not the prosecutor, who injected Jones's confession info
his own case. :

r*34] Petitioner should thus not be heard to com-
plain that Jones's confession unfairly hampered his de-
fense: had the meén been tried separately, petitioner
would stili have needed Jones's confession to corroborate
his story of repudiation. Each time a detail in Jones's
confession matched 2 detail in petitioners own, his de-
fense theory was bolstered -- & the jury was inclined to
believe the repndiation, The repudiation’s lack of persua-
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siveness cannoi be reasonably traced to the interlacking
confessions, since paralleis between the two confessions
were mecessary for petitioner's testimony to be believed
at all. Indeed petitioner must have mplicitly recognized
this by putting Jones's confession into issue in his own
case and testifying as he did.

TUnder all these circumstances, the jury logically
must have viewed petitioner's atternpt at repudiafion to
be inherently incredible without regard for the incrimi-
nating charzcier of Jones's parallel confessions. Once the
jury made that determination, petitioner's own confession
-- "probably the most probative and damaging svidence
that can be admitted egainst him," Brufon, 391 US. a
130 (White, I. dissenting) -- would have rendered Jones's
[¥*35] confessions “insignificant by comparison” in
determining petitionsr's guilt on the substantive charges.
Parker, 442 U.S, at 71,

‘The court notes further in this regard that the prose-
cutor did not take advantage of petitioner's trial testi-
mony to invoke Jones's statements as evidence of peti-
tioners guilt in closing argument, The prosecutor
stressed the unbelievability of petifioner's testimony and
the way his confession matched the kmowsn evidemce
about the murder. The only time Jones's confession was
mentionsd in connection with petitioner’s testimony was
%0 point out the numerous details in petitioner's confes-
sion which were absent from the statemenis made by
Jones; such argument wag proper response o petitioner's
contention that Jones's statomert had been the script
from which McCarthy coerced pefitioner's confession,
and was In amy event not objected to at frial.

Accordingly, the respondent's motion for summary
judgment is granted, and the petition for a writ of habeas
corpus js demied.

It is 30 ordered.
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f | ' RECEIVED -

MAR 18 1880

| jy*ATUART CUNMINGHAN, SLERR

IN THEE UNITED STATES DrsTRICT cHNER SIATES DISTRCK FO55 ,1
FOR THE NORTHERN DISTRICT OF LLLINOIS |
) |

EASTERN DIVISION MLGE FLAUM

REUBEN  POINDEXTER,
Plaintiff,

VS. RO.

80C1s52

JURY DEMAND

)

)

)

)

)

_ )
CITY OF HARVEY, & municipal )
corporation; DETECTIVE NICK )
GRAVES; OFFICER ANTHONY DAVIS; )
OFFICER WM., LINEUS; and ’ © )
DETECTIVE COLEMAN McCARTHY, )
individually and as police officexs )
of the City of Harvey; L. LOWER, )
individually and as Chief of Police )
of the City of Harvey, }
)

)

Defendants.

COMPLAINT

COUNT I. )

i, Plaintiff is a black male person and a citizen of .
the State of Illinois, and was at all times relevant hereto.

2. The Defendant, CITY OF HARVREY, is a municipal
cgrporétion; incorporated unde£ Illincis Law and liable for the
migeonduct df its agents.

3. The Defendants are all citizens of the State of
Illinois and residents of this judicial circuit.

7 4. The matter in contfovefsy exceeds TEN THOUSAND
and no/100ths DOLLARS ($10,000.00) .

5. Thig action arises under Title 42 of the United

States Code, Sections 1343,-1983 and 1985 and this Court has

jurisdiction of the action under Title 28 of the U.S. Code, Sections



1331, 133_2 and 1343.

6. At all times pertinent to this Complaint, the
- Defendant, NICK GRAVES, was a Detective of the City of Harvey,
State of Illinois} The Defendant, OFFICER ANTHONY DAVIS, was a
Police Officer of the City of Harvey, iilinois; the Defendant,
WILLIAM ﬁINKUS, wasg a PQlice Officer of the City of Harvey,
Illinois, and in doing the acts and things hereinafter set forth,
said Defendants were acting, in thelr respective capaclties as
stated, under cclor of an Ordinance of the City of Harvey, State
of Illinois, namely of the‘Municipal Code of the City of Harvey,
namely Chavter 38, Sections 12-3a and 31-1.

7. During all times material to this Complaint, L.
LOWER was the duly appointed Chief of Police in charge of the
police force of the CITY OF HARVEY, State of Illinois., As such,
he was responsible for the supervision and training of police
officgrs and the conduct of the Harvey Police towards citizens,
and particularly black citiéens:residing in said community.

8. That on or about December 4, 1975, the Plaintiff
wds on the premises at l4§07 Leavitt in the City of Harﬁey, Illinois
during the DefeﬁdantS'interrogétion and attempted arrest of his
nephew, Issac Poindexter, when during said time the Defendant, NICK
GRAVES, without any cause oOx provocation by the Plaintiff, struck
him on the head several times with a blackjack; and the Defendant,
ANTHéNY DAVIS, without any cause or provocation by the Plaintiff,

grabbed the Plaintiff's afm, twisted the Plaintiff's arm, hit him
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with his fiét in fhe side; and the Defeﬁdant, WILLIAM LINKUS}
without any cause or provecation by the Plaintiff, struck
Plaintiff on the head with his fist and all the Defendents did
brutally assault the Plaintiff, ihclﬁding striking him in thé
left eve, forced him to his knees, sho-uted at him that he was
going to jail, dragged him along, and drove him in a police
vehicle to the Harvey Police Department.
9. Said taking into custody was not -only made without

a warrant, but the Plaintiff was behaving in an orderly and lawful
manner and no offense of any kind was beiﬁg committed or had been
committed in the presence of or against said police officers.

10.  Eol1owing this, Plaintiff was incarcerated in the
City of Harvey jaill, where he was verbally'abused by said Defendants.

11. That while Plaintiff was at said police statiom, the
Defendants did bring in some‘other voung man and while the Plaintilff
sét beaten, bruised and disheveled said to the young man, "This is
what could happen to you", and;that thereafter the Defendaﬁts did
further attempt to intimidate the Plaintiff into signing a statement
that the Plaintiff had assaulted the Defendant,; DETECTIVE NICK GRAVES.

12. On the same day, Defendant, NICK GRAVES, swore out
an affidavit charging the Plaintiff with the offense of Battery and
Obstruction of a Peace 0fficer, pursuant to which a Complaint wasr

issued by the Defendant, CITY OF HARVEY POLICE DEPARTMENT, as

Charges 756-93528 and 756-93529,
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13. That dufing éaid incarceration the.Plaintiff'was
in,needrof medical attention because of the beating suffered at '
the hands of said Defendants, and repeatedly requested mediéai
assistance, which Dafendants reiused. - A

14. That immediately subsequent to his release by
Defendants, Plaintiff sought madicalrcare at the Ingalls Memorial
Hospital, where he had x-rays taken for head injury and treatment
for his eye injuries and thereafter visited an eye clinic in Harvey
aﬁd has subseguently been under the care of variocus physicians for
continuing head and eye prqblems, as well as neurolqgical damage.

15, That on June 24, 1976 to July 21, 1976, the
Plaintiff was tried before a jury which returned a verdict of acquittal.

16. Plaintiff, as has been alleged, was not engaged in
the commission of any offense against the ordinances of the CITY OF
HARVEY, 5r the laws of the State of Illihois, at the time of said,
arrest, and the charges brought againsﬁ him were a mere pretext to
" provide éolor fbr the arrest, punishment, and beating of Plaintiff

1

for exercising his lawful and constitutional right to associlate and
speak freely.

17. Plaintiff has been subjected, because of the above
recited acts, to deprivation by the Defendants,-under coloxr
of law, and of the customs and usages of the State of Illinecis, of -
rights, privileges and immunities secured to him by the
Constitutionrand laws of the United States and particularly his
rights of association and speech guaranteed under the Eirst
Amendment - to said U.S. Constitution, his rights to security of
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peréon and freedom-froﬁ.arrest, except uponvérpﬁable cause,
supported by oath or”affirmation, guaranteed by fhe Fourth Amend- .
men£ to said Comstitution, his right to be informed of the true
nature and cause of the accusation against'him, guaranteed by the
Sixth Amendment to sald Constitution, his right tc be free from
cruel and ﬁnusual punishment as gnaranteed by the Eighth Amendment
to said Constitution, and his rights not to be deprived of liberty
without due process of law, guarantezed by the Fifth and Fourteenth
Amendments to said Constitution, his rights reserved or retained
under the Ninth and Tenth Amendments to said Constitution and his
right to egual protection of the laws through state action
guaranteéd under the Fourteenth Amendment of said Constitution.
18. Plaintiff alleges that in doing the acts above
complained of the Défendants were conspirators sngaged in a
scheme and conspiracy designed and intended to deny and deprive
him of rights guaranteed tc him under the'censtitution and laws
" of the United States and particularly those hereinabove enumerated.
19, Plaintiff alleqes that as the direct conseyuences
and results of the acts of Deféndants hereinabove complained of,
Plaintiff was deprived of liberty for a suﬁstantial period of time,
suffered much anxiety and distress, much disconfort and embarrasment,
phyéical rain and suffering, his reputation was and continues to he
impairéd, has lost much time ﬁrqm,work and required ko expend
substantial sums of money for medical expenses and will continue to
expend'lérge suﬁs in thé future as well as the costs of defending

himself from the charges against him.

-
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20. Said acts complainéd of by Plaintiff set forth
herein were committed by Defendants, each of them and all of
them, wilfully, i@tentionally, maliciousiyland,without legal
justification and for the sole purpose of deprivinq_Plaintiff
"of his Conéﬁitutional Rights. | _
WHEREFORE, the Plaintiff clalms damages against the
Deféndants for compensatory damages in the amount of ONE MILLION
($l,000,000.60) DOLLARS, punitive damages of TWO MILLION FIVE
HUNDRED THOUSAND ($2,500,000.00) DOLTARS, and attorneys fees and
costs of this suit, and such other relief as the Cdurt deems

just and demands trial by Jjury.
COUNT ITI.

1-20. Plaintiff hereby realleges Paragraphs 1 to 20,

“inclusive, of Count I as'Paragraphs 1 to 20, inclﬁsive, of Count II
of this Complaint.

21. At all times material to this Complaint, Defendants,
DETECTIVE NICK GRAVES, OFFICER‘ANTHONY DAVIS, OFFICER WM, LINKUS
and DETECTIVE COLEMAN McCARTHY, were lawfully employed officials
officers, and agents of the Defend&nﬁ, CITY OF BEARVEY, aﬁd were
acting within the scope of their employment.

22. While acting in that capacity galid individual
Defendants did commit illegal and wrongful acts and omissions as
set forth in the preceding paragraphs, wvhich illegal and wrongful
acts did directiy and progimately injure the Plaintiff.

23. Defendant, CITY OF HARVEY, under 28 U.S.C., 81331
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and the Fourteenth Amendment to the d.s. Congtitution,is
liabie for the actsror omissgions of its'émployees and agents
which-depri%éd flﬁiﬁﬁiff‘of hES’rights, privileges and im~
munities guaranteed under the Constitution and laws of the

United States and under the Civil Rights Acts under the theory

of respondeat superioxr.

WHEREFORE, the Plaintiff claims damages against the
Defendants for compensatory damages in the amount of ONE MILLION
($1,000,000.00) DOLLARS, ?unitive damages of TWO MILLION FIVE
HUNDRED THOUSAND ($2,500,000,00) DOLLARS, and attorneys fees and
costs of this suit, and such other relief as the Court deems

just and demands trial by jury.

COUNT TII.

-

1-20. Plaintiff hereby realleges Paragraphs 1 to 20,
inclusng, of Count I as Paragraphs 1 to 20, inclusive, of
Count III of this Complaint. ‘ |

él. That at all times material to this Complaint,
Defendant L. LOWER was the Chief ofrPolice of the CITY OF HARVEY,
and in that capacity was the Chief Bxecutive Officer of the
Police Department, responsible for thé general management and
‘control of the Department, with full and complete authority to
administer the Department. In that capacity, Defendant L. LOWER

was the agent of the CITY OF HARVEY and engaged in the conduct

complained of in the course and scope of sald employment.
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22, _As Chief of Police, Defendant LY LOWER had the
duty to define and institute effectiye practices_andfprqcedures
insuring that the rights, privileges and immunities guaranteed
citizens by the Constitution and laws of the United Sﬁates were
not violated by.the acts or omissidns of Defendant Police
Detectives and officers. Defendant L. LOWER further had a duty
to insure that such practiées and procedures ware properly
implemented and followed by the Defendants.

23. Defendant L. LOWER knew or should have known that
the Defendant Police Detectives andlofficers under his command

were likely to commit the acts complained of herein; and

‘particularly that in the past, black citizens had been subject

to racial epethets and verbal_ana physical abuse under his command.

WHEREFORE, thé Plaintiff claims damages against the
Defendants for compensatory damages in the amount of ONE MILLION
($1,000,000,00) DOLLARS, punitive damages of TWO MILLION FIVE
HUNDRED THOUSAND ($2,500,000.00) DOLLARS, and attorneys fees and
costs of this suit, and such other relief as the Court deems

just and demands trizl by Jjury.
COUNT IV.

1-4. Pl&intiff hereby realleges Paragraphs 1 to 4,

inclusive, of Count I as Paragraphs 1 to 4, inclusive, of Count

IV of this Complaint.

5. This action arises under Title 42 of the Unitéd

‘States Code, Section 1343; 1981 and this Court has Jjurisdiction
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of the action under Title 28, United States Code, 81331, 1332
and 1343, |

6. The rights, privileges and immunities sought to be
secured in this éctipn are rigﬂts, priviieges and immunitiesz
guaranteed by the due process and equal protection clauses of.the
Fourteenth Amendment to the U.S. Constitution and by 42 U.S. Code
51981.

7. Plaintiff is a black citizen of the United States,
and the Defendants-, DETECTIVE NICX GRAVES and OFFICER WM. LINXUS
are white citizens of the United States. |

8-22, Plaintiff hereby realleges Paragraphs 6 through
20, inclusive, of Court I as Paragraphs 8§ through 22, inclusive, ,
of Count IV of this Complaint; |

23. Plaintiff alleges that had he not been a black,
he would not have suffered the deprivation of rights and physical,
harm suffered as a result of the acts of the Defendants alleged in
this Cowplaint. : ,

WHEREFORE, the Plaiﬂtiff claims compenséfory damages
against the Defendants in the amount of ONE MILLION ($1,000,000.00)

DOLLARS, punitive damages of TWO MILLION FIVE HUNDRED THOUSAND

($2,500,000.00) DOLLARS, and attorneys fées and costs of this
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sult, and such othex relief as the Court deems just and

demands trial by jurv.

REUBEN POINDEXTER, Plaintiff

STATE OF ILLINOIS )

) S8
COUNTY OF COCOK )

REUBEN POINDEXTER, being duly sworn upon oath, deposes
and states that he has read the above and foregoing Complaint
by him subscribed and that the contents therecf are true in

substance and in fact.

/

s

[ i
Fa
J'('_;&;Lc"-’{*{- o L gl

o

‘REUBEN POINDEXTER 4

SUBSCRIBED and SWORN to
before me thig [7%  day

of __ Tnerech > . 1980.

- Notary Public

LORETTA C. DOQUGLAS

Attorney for Plaintiff :

One North LaSalle St, = Suite 4220
Chicago, Illinois 60602

PHONE: 372 -~ 4220
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. IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION ' :

REUBEN POINDEXTER | I s

' e G S
Z * s ‘:""_
E R L,

Plaintiff I
V.

)
)
)
)
)
}
CITY OF HARVEY, A Municipal i
Corporation; DETECTIVE NICK ) . L
GRAVES; OFFICER ANTHONY DAVIS; ) - ':“
" OFFICER WM. LINKUS; and ) No. 80 C 1352 -
DETECTIVE COLEMAN McCARTHY, ) JURY DEMANDED
Individually and as Police ) '
officers of the City of Harvey; i
L. LOWER, individually and a )
Chief of Police of the City of )
Harvey, }
)
)

Defendants.

FIRST AMENDED COMPLAINT
COUNT I.

1, Plaintiff is a black male person and a.citizen
of the State of Tllinois, and was at all times relevant hersto.

2. The Defendant, CITY OF HARVEY, is a municipal
corporation; incorporated under Illinois Law and liable for tge
fmiscdnduct of its agents,

3. The Defendants are all citizens of the State of
Tliinois and residents of this judicial circuit.

4. The matter in controversy exceeds TEN THOUSAND
and no/100ths DOLLARS (§10,000.00) . -

‘5. Thisg action arises under Title 42 of tﬁe United
States Code, Sections 1343 and 1983 and this Court has
jurisdiction of the action under Title 28 of the U.S. Code,;
Sections 1331, 1332 and 1343. |

’ 6. At all times pertinent to this Coﬁ?laint, ﬁhe

Defendants, NICK GRAVES and the Defendant COLEMAN McCARTHY, were

/3



Detectives of the CITY OF HARVEY, State of Illinois; The
Defendant, OFFICER ANTHONY DAVIS, was a Pqlice Officer of the
City of Harvey, Illinois; the Defendant, ‘WECLLIAM_ LINKUS, was
a Police Officer of the City of Harvey, Illinois, and in doing
the acts and things hereinéfter set forth, sald Defendants were
acting, in their respective capacities as stated, under color
of an Ordinanée of the City of Harvey, State of Illinois, namely
of the Municipal Code of the C_ity of Harvey, State of Illinois,
namely Chapfer 38, Sections 12-3a and 31-1.

7. During all times material to this Complalnt, L.
LOWER was the duly appointed Chief of Policé in charge of the
police force of the CITY OF HARVEY, State of Illinois. As such,
he and the Defendant, VCITY OF HARVEY, were responsible for the
supervision and training of police officers and the conduct of
the Harvey Pollce towards citizens, and parti,cullarly black

citizens residing in said community.

8. That on or about December 4, 1975, the Plaintiff
was on the premises at 14907 Leavitt in the City of Harve};,
Tllinois during the Defendants interrogation and ‘attempted arrest
0of his nephew, Issac Poiﬂdexter, when during sai.d time the
Defendant, NICR, GRAVES, Withput any cause or provocation by the
Plaintiff, struck Kim on the head several times with a
blackjack; and the Defendants, COLEMAN McCARTHY, and ANTHONY
DAVIS, without any cause or provocation by the Plaintiff, grabbed
rhe Plaintiff's arm, twisted the, Plaintiff's arm, hit him with
his fist in the side; and the Defendant, WILLIAM LINKUS, without

any cause or provocation by the Plaintiff; struck Plaintiff on

the head with his fist and all the Defendants did brutally




" assault the Plaintiff, including striking him in the left eye,
forced him tc his knees, shouted at him th§t he wa going to jail,
dragged him along, and drove hin in a poifde vehicle to.the
Harvey Police Department.

9. Said taking into custody was not only made without
a warrant, but the Plaintiff was behaving in an ofderly and
lawful manner and no offense of any kind was being committed
or had been committed in the presence of or against sald police
officers. |

10. Following this, Plaintiff wag incarcerated in
the City of Harvey Jjail, where he was verbally abused by said
Defendants.

11. That while Plaintiff was at saia police station,
the Defendants did bring in some other young man and while the
Plaintiff sgt beaten, brulised and disheveled said to the young
man, "This is what could happen teo you", and that thereafter
the Defendants &id further attemﬁt to intimidate the Plaintiff
into s=igning a statement that the Plaintiff had assaulted the
Defendant, DETECTIVE NICK GRAVES. |

12. On the same day, Defendant, NICK GRAVES, swore
out an affidavit charging the Plaintiff with the offense of
Battery and Obstructicn of a.Peace pfficer, pursuant to which
a Complaint was issued by the Defendant, éITY OF HARVEY POLICE
 DEPARTMENT, as Charges 756-93528 and 756-93529.

| 13. That.during said incarceration the Plaintiff was
in need of medical attention because of the beating suffered
at the hands of said Defendants, and repeatedly requested medical

assistance, which Defendants refused,



14. That immediately subequent to his release by
Defendants, Plaintiff sought medical care at the Ingalls Memorial
‘Hospital, wheré hé had xz+rays taken for head’f%jury and treatment
for his eye injﬁries and thereafter visited an eye clinic in
Harvey and has subsequently been under the care of various.

-

physicians for continuing head and eye probreis, as well as
neurclogical damage. ‘ |

15. That on June 24, 1976 to July 21, 1976, the
Plaintiff was tried before a jury which returned.a verdict of
acguittal. | |

16. Plaintiff, as has been alleged, was not engaged
in the commission of any offense against the ordinances of the
CITY OF HARVEY, or the laws of the State of Illinois, at the
‘time of said arrest, and the charges brought against him were
a mere pretext to provide color for the arrest, punishment, and
beating of Plaintiff for exercising his lawful and constitutional
right to associate and speak freely.

17. Plaintiff has been subjected, because of_the above
recited acts, to deprivation by the Defendants, under color of
law, and of the customs and usages of the State.of Illin?is,
of rights, privileges and immunities secured to him by the
Constitution and laws-of the Uﬁited States and particularly his
rights of assoclation and speech guaranteed under the First
Amendmeht to said U.8. Constitution, his rights to security of
person and freedom from arrest, except upon probable cause,
supported by ozth or affirmation, guaranteed by the Fourth
Amendment to said Constitution, his right to be informéd of the.

£rue nature and cause of the accusation against him, guaranteed

-



by the Sixth Amendment to said Constitution, his rights reserved
or retained under the Ninth and Tenth Amendments to said
'Constitution‘and his right to équal proﬁé@tion of thé laws
tﬁrough staté action guaranteed under the Fourteenth Amendment
of said Constitution.

18. ©Plaintiff alleges that in doing the acts above
complained of.the Defendants were conspirators engaged in é
scheme and conspiracy designed and intended to deny and deprive
"~ him of rights guaranteed to him under the Constitution and laws
of-the United States and particularly those hereinabove
enunerated.

19. That the Defendant, CITY OF HARVEY atlall times
relevant hereto maintained a policy and custom or a de facto
policy or custom which encouraged and permitted the Defendants,
DETECTIVE NICK GRAVES, OFFICER ANTHONY DAVIS, OFFICER WM. LINKUS
and DETECTIVE COLEMAN McCARTHY to engage in the above acts which
engendered the constitutioﬁal deprivaticns alleged herein, and
more specifically the Defendant, CITY OF HARVEY. _ +

a)  £ailed to respond to paét instances

of police misconduct vis-a-vis
blacks. :

b) was reckless in its disregard cf the rights
of black residents to be free from injuries
and unconstitutional actions such as those
suffered by the plaintiff.

¢) falled to discipline its police officers and
detectives for such unconstitutional attacks
on black residents. ’

d) failed to take remedial steps, while having full
knowledge of a pattern of constlitutionally
offensive acts by its officers & detectives.

20. Plaintiff alleges that as the direct consequences

and results of the acts of Defendants hereinabove complained




of, Plaintiff was deprived of liberty for.a substantial period
‘of time, sﬁffered,much anxiety and distfesgJ much discomfort
and embarrassmeht, physical pain and suffering,‘his reputation
was and continues to be im?aired, has lest much &ime from work
and required to expend sﬁbstantial sums of money for medical
: exﬁenses and wiil confinue to expend large sums in the future
as well’as costs of defending himself from the charges against
him. - )

21. 8&aild acts complained of by Pléintiff set forth
herein were committed by Defgndants, each of them and'ali of
them, wilfully, intentionally, maliciously and without legal
justification and for the sole pufpose of depriving Plaintiff
of his Constituticnal Rights.

WHEREFORE, the Plaintiff claims damages against the
Defendants for coﬁéensatory damages in the amount of ONE MILLION
{$1,000,000.00) DOLLARS, punitive daméges of TWO MILLION FIVE_'
HUNDRED THOUSAND(%$2,500,000.00) DOLLARS, and attorneys fees aqﬁ
costs of this suilt, and such other relief as the Court deems
just and demands trial by Jjury. |

CéUNT iT

l-4, Plaintiff hereby realleges Paragraphs 1_to 4,

inclusive, of Count I ag Paragrahs 1 to 4, inélusive, of Count

IT of this Complaint.

; . - Sec.
5« That this action arises under 42 U.5.C. 1985 and

jurisdiction is founded on 28 U.S.C. Sec. 1331, 1332, 1343.

6. That at all times relevant hereto and as to all.

acts complained of herein the Defendants acted with a




class-based, individiously discriminatory animus.

7-22. Plaintiff hereby realleges Paragraph & thru
21 inclusive of Count I as Paragraph 7 thru 22 of Count II
hereof.

WHEREFQRE, the Plaintiff claims damages against the
Defendants for compensatory damages in the amount.of ONE MILLION
($l,000,000.00)'DOLLARS, punitive damages of TWC MILLION FIVE
HUNDRED THOUSAND ($2,500,000.00) DOLLARS, and attorneys fees
and costs of this.suit, gnd such other relief as the Court deems
just and demands trial by jury.

COUNT YIT
1-21. Plaintiff hereby realleges Paragraphs 1 to 21,
_inclusive, of Count I as Paragraphs 1 te 21, inclusive, of Coant
I1I of this Complaintf

22. That at all times material to this Complaint,
Defendant, L. LOWER was the Chief of Police of the CITY OF
.HARVEY, and in that capacity was the Chief Executive Officer
of the Police Department, both he and the Defendant, CITY O%
HARVEY were responsible for the general management, and control,
of the Department, and the training and conduct of the
Defendants, DETECTIVE NICR GRAVES, DETECTIVE COLEMAN McCARTHY,
OFFICER ANTHONY DAVIS & OFFICER WILLIAM LINKUS, with full
complete authority to administer the Department., In that
capacity, Defendant L. Lowaa was the agent of the CITY QF HARVEY
and engaged in the conduct complained of in'the course anhd scope
cf said employment. .

23. As Chief of Police, Defendant L. LOWER, the

Defendant, CITY OF HARVEY,Ahad the duty to define and institute




'effective practices and procedures insuring that the rights,
priqilégas and immunities guaranteed citiz@nsgby the Constitution
and-laws of the United States were not_viof%ted by the acts or
omissiong of Defendant Police Detectives and officers.
Defendants L. LOWER, and the CITY OF HARVEY, further had a duty
toe insure that such practices and procedures were properly
- implemented and followed by the Defendants.

| 24. Defendants, L. LOWER and the CITY OF HARVEY, knew
or should have known that the Defendant Police Detecilves and
officers underrtheir command were likely to commit acts
complained of herein; and particularly thaf in the past, black
citizens had bezen subject to racial epithets and verbal and
"physical abuse by the Harvey Police Department.

WHEREFDRE,'the Plaintiff claims démages against the
Defendants for compensatory damages in the amount of ONE MILLION
($1,000,000.00) DOLLARS, punitive damages of TWO MILLION FIVE
HUNDRED THOUSAND {$2,500,000.00) DOLLARS, and attorneys fees
and costs of this suit, and such other relief as the Court deefs
just and demands trial by jury. |

COUNT IV

1-4. Plaintiff hereby realleges Paragraphs 1 tﬁ 4,
inclusive, of Count I .as Paragraphs 1 teo 4, inclusive, of Count
IV of thié Comp;aint.

5. This action arises under Title 42 of the United
States Céde, Section 1343, 19881 and this Court has juris&iction
of the action under Title 28, United States Code, 1331, 1332,

and 1343.

6. The rights, privileges and immunities sought to



be secured i.a this action are rights, privileges and immunities
guarahteed by the due procéss and egual protection clauses of
the Fourteenfh Amendments to the U.S..Constitution and by 42
U.5. Code 1981. |

-J -
7-22. Plaintiff hereby realleges Paragr .oh & through

2l | inclusivae, of Count I as Paragraphs 7 through 22  inclusive,
of Count IV of this Complaint. |

23. plaintiff allegeé that had he not been a black,
he would not have suffered the deprivation of rights and physiecal
'harm sdffered as a result of the acts 6f the Defendants alleged
in this Complaint.

WHEREFORE, the Plaintiff claiﬁs compensatory damages
against the Defendants in the amount of ONE MILLION
($1,000,000.00) DOLLARS, punitive damages of TWO MILLION FIVE
HUNDRED THOUSARD (5$2,5060,000.00) DOLLARS, and attorneys fees
and costs of this suit, and such other relief as the Cburt déems

just and demands trial by jury.

REUBEN POINDEXRER, Plaintiff
LORETTA C. DOUGLAS
LORETTA C. DOUGLAS

| /éz4AA£éw4J{§-1;£<;;§ﬁ%::;
& ASSQCIATES, LTD.

SUITE 4314 k
55 E. MONROE

CHICAGND, IL 60603

PHOWE: 372-4220
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. _ U “1TED STATES DISTRICT COUR™

ﬂ‘;%g -NOi..HERN DISTRICT OF ILLINCT.

3 EASTERN DIVISION L-
4 NA

CT O
LAV ,T‘ ZalFPoUuR | o &l

(Enter abowve the full name of
the plaintiff or plaintiffs in
thisg actlon)

vs. Case No. '
- (To be supplied L

ASA- Midchell 4. Klidg the Clore)
ASA - Perey [/] BOCKETED

Detectives F. Kz & HE Cgéﬂ";\*\ FEQ -2 1982 BEGEIVE D
F D~ Do -
2 D3 gHQQ% FILED
WitdigsxS: Cagl Dougiésa
. HNGHAM
Rofus Termell, tHzrbzrt MAR 38 - FLRET‘SJAZTD%E%E:} S
COgpPER. ' 4. STUART CUNNINGHAM, CLERK

{(Enter'azbove the full name of (JH¥ED STATES DISTRICT COURTY.
defendants in this action).

M .
g

COMPLAINT UNDER THE CIVIL RIGHTS ACGT, TITLE 42 SECTION 1983 U.S. C.,

Previous Lawsuits:

A, Have you Eegun other lawsuits:in state or federal court
relating to your imprisonment?
‘ , ¥Yes ( ) ¥O ( )
B. If your answer is yes, did any cf these lawsuits deal with
the same facts involved in this action or othexrwise relate
to your claim? -
' YES ( ) MO { )

C. If your answer to B is yes, describe each lawsuit in the space
below. (If there is more than one lawsuit, describe the
additional lawsuits on another piece of paper, using the same
outllne )




- . o .
Parties to this prev wus lawsuit:

. Plaintiffs: ) | j
pefendants: jff O THER _ SfOAEES R
2. Court (if federal counrt, name the district; if state court, name
the county): COOK. COU’MM
_ itAKDtCT' %?=
3. Docket number: Cﬂﬁﬁ# 916 - 0051@1 %4 "!
. \R : .
4., Name of judge to whom pase was aSS\gncd: SAMUE;L_)ﬁ -
5. Disposition (for example: Was the case dismissed? Was it
~appealed?  Is it still pending?} ) )| : i
| be Ap prale
Feb, 71,1933
6. Approximate date of filing lawsuit: déu Hﬁ fqgg
7. Approxundte date of disposition: '-chki“ 5 i‘?@ﬁ

l’lace of present confinement: C@CK CDUM'+“\ J&ll

Is there a prisoner grievance procedure in this institution?

YES () NO (-~

If the facts in your complaint relate to your imprisconment, _
did you use the prisoner grievance procedure to seek relief? ‘

YES | Yy NO ( £}
If your answer is YES:

1. What steps did you taxe? ‘\-LO.'JZL

2. wWhat was the result? ’\LDI\Lf o




- —

. ) o
D, If your answer ° }NO, explain why not;

Parties: _ ' ' “-ff

(In item A below, place your name in the first blank and place your
present address in the second blank. Do the same for additional
plaintiffs, if any.)

A. Name of plaintiff Lavin 1. .\?Dal‘Fou.\r #8l2-0 285

Address 2700 8. California Ave. chi.Tit. |I-N Div. b

{In item B below, place the full name of the defendant in the
first blank, his official position in the second blank, and
his place of employment in the third blank.

Use item C for the names, positions, and places ¢f employment
of any additional defendants.)

B. Defendant Mitcliell A, K\’tme_ is employed as &n P(S‘.'}'ls%“anﬂ"
States Attorney at_the Markham Civice Center,
6501 S, Kedz'e ’Parkway, MarkKham, THincis
C. Additional Defendants: - Assistant Stated Adtovuney
;Pakrg Cohong Aurad mome a sk to mae ) da
2rnppleued cdk Mo abuR addness ales.
for additional Defendants, see following page

Statement of Claim ‘

State here as briefly as possible the facts of your case. Describe
precisely how each defendant is involved. Include also the names
of cther persons involved, dates,:and places. Do not give any
legal arguments or cite any cases or statutes. If you intend to.
allege a number of related ¢laims, number and set forth each c¢laim

in a separate paragraph. (Use as much space as you need. Attach
extra sheet if necessary.)

I




Detective Daniel P Eike s pa W’\DQA‘HM ’
ra priCE_ c%/{)m ab,vf;.. 4o c:JH-q % | Hakuﬁ\;, Til.

Dotective Me Cavrihy, me/{ym:t
police of dicen Ay Hee ety of, Honvey, Tlnste.

‘D&V\lh\i | W\\ob\fe.- , ,r:a, sz-,PQmJ‘Qx:k oAl & ,b;}‘.g_,w\m

Cavrl «Dou.cj\&st Aa .QJ'W\/\(QQIU’V\QCl ok He
Oak rr-o\(esjr HoSPEJra\,-Ooch'mmi,IM.

Rufus Terrell awd Hevrbie Coopev‘
o*‘:)g/\c:tﬂ, O ganogR (_)ukwuz 4—4\31”‘ /‘\.QzPCW\. audoa
X 15203 S, Wood St kul,lﬂ_ﬂ.ul\m._

The horme cddasasca oty DMQMTM\QQ—Q
dand. Coopen ane umbknoun o e | bl conn
ko obtalued , T tmagume, thivugh Hhe
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C\\_Hmn»v\h O,() e o |
MEROIAT Lo0rER 289 W. /54 TH-ST MaaVEY UL, APTT 35404

lane Forsrion Doverns 19345 6. Obk Covnw sty Hrss
| 9_" 7#.( £/ o



‘qup. S+&+emen'\- "{Q C,\a\w\ ia -L\no:t ey

,:h,k.ia and Me Can by c_am.o.o‘\ P Q,\,%p,"l};,\a_g

Pu:tm ﬁePw\AM whule 1 wona W—H\mmc%
Ahoin dineck am«+ﬂArQ. C,vv\,cl

Hrok Hhoy wmpv&o‘. bt Ha dAAI/:\n/wT
Stakea Ctiiufumsbu,a, K Linme M@W cvnel
D%ﬁMdMM Cm‘a(&m Tornoll | ocwek Do-uqu.aA,
Seaclin C/UMPUL,LJM.{:‘ puL‘HfL MMQ—H’\M _tbdﬂfpf\-v\ré
_UMLQ-C\ cuwcL M\mprﬂC\—Q,o\ ‘lf‘Q)Q:!FWmM/‘ el
wa/s_;um,a,ck CL»G\W M&W o Fraed To

| @meﬁ%l%eam MWLJ&W
81, while T woa tw Hhe chw{p\ Poliea Dept:
Lock-sop | o neatrleted. anee, Dotoctived +ike
Craneh MCC&/\‘\"‘AA,‘ o9lowed Dammy Mone andl a,
B aumkimoun To e, To aaten Hhae el T waa
\wmm&m, amgaceted oy ouwu\ PO‘QJ«LQ, %/b.ﬁ,(ﬁn
chsn.

1 Al Pnzac\u@_,ci. a g cumdk P'J:if’f}: o )
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Wivela Hhe above eccunsnd Higno woaa

&H.Q/V\A Can a2,

Iﬂmwfkm‘\‘ﬁﬁu\ o.JQ—‘—m e oabove |
- occunned Dak, Fike cevme To e il L wea
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Relief:

State briefly exactly what you want the court to do for you. Make
no legal arguments. Clte nao cases or statutes.

. Grnn CLﬁJ(;bmua Moo dhia (:Lﬂqxdx31154xu<9
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Signed this (47 day of // ., 1983
7 S
o ,

L_El\11'1 1. ESEtl{%:Udf-$%31§2(3558ﬂ5
1- N, Div. &
ook County Jail

2100 S. Calitornia Ave
Chicdgo, T 60608

{(Signature of plaintiff
or plaintiffs)

I declare under penalty of perjury
that the foregoing is true and correct,

Executed on S s~ 3
{Date)

5?/¢/d¢? o;;iiz;%fé/ P

{8ignaturé)
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

I
EASTERN DIVISION . O FILED
. - .‘_‘:
LAVIN T, BALFOUR, )
}
Plaintiff, ) fas IR
. ) ElI . j‘ H‘;J L
vs. y No. 83 C 0661 '
) Judge James Zagel . s
DANTEL FIKE, et al., ) ' 5 j;g T
) CEAREAE
Defendants. ) éﬁﬁ gﬂgggg
AMENDED COMPLATNT

Lavin T. Balfour, by his undersigned attorney, comwplains
of the above-named defendants and states as follows:

1. The plaintiff alleges that the defendants' actioms,
alleged below, violated rights secured by the Fourteenth
Amendment to the United States Constitutlon. His claim
arises under Title 42, United States Code, Section 1983.
Jurisdiction is founded on Title 28, Sections 1331 and
1343 (a) (3).

2. At all pertinent times the plaintiff Lavin Balfour
was a resident of the State of Illineis.

3. Af all pertinent ﬁiﬁes the defendants Fike,
McCarthy, and Eaves weré duly appointed employees of the City
of Harvey, Illinois, as members of its Police Department, and
the defendant Moore was employed by the city's fire
department. Each defendant acted in his official capacity.

4. At all pertinent times the defendants were acting in

rthe scope of their authority and under color of state law.

&

/5
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5. During the afternoon of June 4, 1281, as the
plaintiff attempted to sell roofing shingles FQﬁOne of a
nunber of persons gathéred behind a home in Barvey, the
plaintiff Balfour was attacked by one Richard Rodgers, a
Harvey fireman, who was then intoxlcated under the standards
established by the laws of the State of Illinois.

6. A fight then cccurred between the men. In defending
himself the plaintiff Balfour rendered Rodgers unconscious.
Rodgefs subsequently died.

'f. That evening, at abkout 8:00 p.m., the plaintiff
Lavin Balfour was arrested because of the altercation and was
incarcerated in the Harvey Police Department lock-up.

8. On previous occasions the defendant Fike had beaten,
harassed, and threatened Mr. Balfour. Following Balfour's
arrest on June 4th, the defendant Fike came to Balfour's cell
at about 10:30¢ p.m., and said, "I have you now."

9. At about 1:30 a.m., on June 5, 1981, when the
plaihtiff was alone in the cellblock of the lock-up, he heard
the defendants Fike and McCarthy speaking from outside the
cellblock. Moments later the defendants Eaves and Moore
antered the cellblock.

10. Imn the companf of Moore, Eaves removed an aubomatic
handgun from a shoulder holster he wore, prepared the weapon
for firing by pulling back and releasing its slide, and
announced that he was going to kill Mrr Balfour for what

Balfour had done to Rodgers.




sesio”

11. Por several minutes the defendant Eaves kept the
gun pointed at Mr, Balfour and repeated in‘aglgngry tone his
intention to kill Balfour. Finally, the defendant Moore
pointed the gun away from Balfour and pulled Eaves'out of the
cellilblock area.

12. several minutes later the defendant Fike entered
the éellblock. He held up a bullet and said to Balfour,_
"Nigger, this bullet has your name on it." McCarthy then
entefed the cellblock.

13. When the plaintiff Balfour asked the defendants why
they had permitted the defendants Eaves and Moore to enter
the cellblock, McCarthy smiled; neither answered.

- 14, As a direct and proximate consequence of the
foregoing conduct by the defendants, the plaintiff Balfour
suffered extreme fear and emotional trauma which produced a
mental breakdown the effects of which continue to the present
time and will persist in the future.

15, The foregoing acts by the defendants were without
justification and constituﬁed excessive and unreaszonable
force against the plaintiff.l

16. The defendants committed the foregoing acts
wilfully and maliciocusly, or with callous and reckless
indifference to Mr. Balfour's rights, they acted jointly and
in concert, with the intention of harming the plaintiff and
for the purpose of depriwving him of his constitutional right

to be free of unreasonable official seizures and force.




17. The foregoing acts by the defendants therefore
render them liable to the plaintiff pursuaﬁt’ﬁg the
Fourteenth Amendment to the United States Constitution and
Title 42, United States Code, Section 1983,

| WHEREF(ORE, the plaintiff seeks the. award of a Judgnent
for compensatory and punitive damages in an amount to be
determined by the jury; and such other relief as the Court
deems proper, including costs and fees pursuant to Title 42,

United States Code, Section 19488,

Respectfully submitted,

Tt
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LAVIN T. BALFOUR, Plaintiff, v. ASSISTANT STATE'S ATTORNEY
MITCHELL A, KLINE, ef al., Defendauts

No. 83 Co61

UNITED STATES DISTRICT COUCRT FOR THE N ORT]IERN DISTRICT OF
ILLINOIS, EASTERN DIVISION

1987 U.S. Dist. LEXIS 1168

Fehruary 11, 1987, Decided

OPINIONBY: [*1]
NORDBERG

OPINION:
MEMORANDUM OPINION AND DRDER

Plaintiff Lavin T. Balfour btings this pro se action
puzspant {o 42 US.C. § § 1983 and 1985(2) secking two
" million dollars for the alleged violation of his constitu-
tional rights. Named as defendants are Assistant Siate's
Attorneys Mitchell Xline and Panl Perry; Officers Cole-
man MeCarthy, David Fike, and Denard Eaves of ilp
Harvey, Minois Police Department; Hatvey fivefighter
Danny Moore; and Carl Douglas, Rufus Terell, and
Herbert Cooper, fhree citizens who gave testimony at the
trial that resulied in Balfowr's conviction for munrder. All
defendants save the private citizens have moved to dis-
migs the complaint for failure to state a claim upon
which relief may be granted.

The complaint alleges essentially two claims. The
first claim (Count I} arises out of an incidemnt fhat took
place in the early moraing of June 4, 1981, nl Balfour
was confined in the lockup of the Harvey Police Depart-

ment. He alieges Fike and McCarthy opened his cell o

give access to Moose and Eaves. Eaves entered the cell
and placed a gon to Balfour's head and threatened to kill
him for killing his brother. Moare grabbed the gun and
took Eaves out of Balfonr's cell Moore [*2] and Eaves
argued that then left the lockup area. A few mimses
later, Fike came to Balfowr's cell and told him, "TI get
you yet, Nigger. I told you once, and I'm tellmg you
again."

Bl From records filed with the Court, it ap~
pears the incident actpally occurred on June 35,
1981. The Court, however, will continne to use
{tie date alleged ih the complaint

Balfour alleges he suffered emotional shock a8 a re-
sult of the incident. He was confined to Cermak Hospital
for tsvo months under a doctor's care and required further
outpatient treatment after his remm o Jail.

Balfour's second claim (Connt IT) comcerns an al-
leged conspiracy to deprive him of a fair #risl. According
to the complaint, the conspiracy began on the day of Bal-
Tomr's arrgst. Balfoor asserts that three witnesses against
him, Terrell, Douglas, and Cooper, agreed to what their
testimony would be at his trial on the night he was ar-
rested, He avers that Fike, McCarthy, and Kline were
present at the time the witness reached their agreement.
He further alleges that Perry prepared the witness “be.fore
trial each in the presence of the other,

The Court cannot grant a motion to dismiss under
Rule 12(0)(6) of the Federal Rules [*31 of Civil Proce-
dure nnless it appears "beyond doubt” that plaintiff can
prove 10 set of facts which wounld entifle him to relief.
Conley v. Gibson, 355 U.8 41, 45-46 {1957). [n making
this determination, all material facts alleged in the com-
plaint must be taken as true. Greene v, Finley, 749 F.2d4
467, 468 {7th Cir. 1984). Moreover, because Balfour is
acting as his own atiotney, the Comrt mnst accord his
pleadings a Libeml construction. See Haines v Kerner,
404 U.S. 519 (1972). With these precepts in mind, the
Conrt, trns to review Balfour's claims,

Count I ~Excessive Use of Force

Balfour comtends fhat the acts of Baves, Moore,
Fike, and McCarthy constituted an intentional infliction
of emotional distress depriving him of his due process
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right to be secured in his person. To prevail on a claim
vnder Section 1983, plainfiff must allege and prove both
that he was deprived of a right protected by the Constitu-
ticn or laws of the United States and that {he deprivation
was committed by 2 person acting imder color of state
law. See Parratt v. Taylor, 451 U.S 327, 535 (i981).
Defendants argoe that the allegations of the complaint
concerning the alleged assaokt fail to [*4] evidence the
presence of either of these clements essential to & canse
of action under Section 1983. The Couat disagrees.

Tn Ingraham v. Wright, 430 U.S. 651, 673 (1977),
the Supreme Court recognized that the "right to be free
from . , . unjustified nfrusions on personal secovity” is
"among the historic liberties" protected by due process.
This fimdamental Lberty interest in porsonal security
extends to those whe are confined i pretrial detention.
See Bell v. Wolfish, 441 U.S 520, 535 (1979). While the
goveriiment may impose fecessary restrictions on pre-
trdal detainees, it cannot panish them, Id af 536-37. In-
tentional infliction of harm or the imposition of atbitrary
and purposeless conditions or Testrictions are tantamount
to puvishment and violate due process. Id. af 538-39, On
the other hand, restraing or conditons that reasonably
relate to some legitimate institmtional interest, such as
maintaining secuity, do not amonnt to constitmtionally
prohibited punishment. T4 at 346.

It follows from Beil that the use of force against a
pretsial detainee will not always transgress constitutional
limits. Defendants contend that is the case here. Citing
Nelson [*S] wv. Herdzik, 559 F. Supp. 27 (W.D.N.T.
1983), and Coyle v. Hughes, 436 F. Sypp. 591 (W.D.
Okla. 1977), defendands, characterizing the allegations as
2 mere verbal threat, maintain the complaint fails to state
a claim cognizable under Section 1983, While some de-
fendamts concede the possibility that Balfour may have
alleged enongh for a tort claim, they argue that the tort is
mot of constitutional significance and therefors not ac-
tionable under Section 1983.

The Court agrees that not every claim of assauli or
battery gives rise to a constifutional tort actionable under
Section 1983. In the ofiqpoted words of Jadge Friendly,
*not every push or shove . . . violates a prisoner's consti~
tational rights." Johnsen v. Glick, 48] F.2d 1028, 1033
(2d Cir), cert. denied, 414 ULS. 1033 (1973). The ques-
tion of when a use of force against a pretrial dstainec
amounts to punishment in viclation of due process is thus
a matter of degree. To determine whether the degree of
force nsed is a mere state tort or 2 constiftional depriva-
tion, the Court mmst look to the circomstances surrowd-
ing the particelar assault or battery at isspe in the case.

- This determination then, by necessity, "requires [*6] a
certain amount of line-drawing, and must be resolved on
a case-by-case basis.” Gumz v. Morrissette, 772 F.2d

1395, 1400 (7th Cir. 1985}, cert. denied, 106 S.Ct. 1644
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(1986). Tn Gumz, the Seventh Circuit adopted a three-

- part standard for determining whether a plainfiff has a
"colorable due process claim against a police officer for

excessive use of force.

According to this standard the use of force is nunconstim-~
tional if it (1) caused severe injuries, (2) was grossly
disproportionate to the need for acfing ymder the circum-
stances, and (3) was inspired by malice mather than
merely careless of nnwise excess of zeal so that it
amoumnted to an abuse of power that shogks the con-
science. Jd. at 1400 (citalions omitied). Analyzing Bal-
four's allegations in Hght of this three-part standard, the
Court cannot conclude beyond doubt fhat he can prove
no set of Tacts in support of his claim in Count L.

The allegations of the complaint, which for purposes
of this opinian the Cowrt must accept as true, leave lite
dombt that Baves and those he acted in concert with in-
tended by psychically, if not physically, harm Balfour,
Not only were his actions malicionsly motivated, but
they [*7] were wholly without any justifiable siate pur-
pose. Eaves aliegedly was the policeman brother of the
man Balfour was accused of killing. He entered Balfour's
cell with a gux at 1:30 am_ After threatening fo kill Bal-
four with the gon, he had to be subdued from inflicting
futher harm. The clear implication of these allepations 15
that Faves, taking advantage of his position as a police-
man, sought to tike the law inic his own hands and
summarily punish Balfowr in retaliation for the loss of his
brother, These allegations do not suggest negligence, as
defendants maintain. Rather they reflect precisely the
kind of govermmental abnse of power against which the
Due Process Clause is intended to protsct. See Dariels v,
Williams, 106 S.Ct. 662, 665.(1986). Such allegations of
totally imwarranted force inflicted on a pretrial detainee
out of purcly malicioes intent easily meet the second and
third prongs of the Gumz excessive force standard.

The requirement of severe injfuries presents a more
difficuli problem. In Gz, the couxt reversed the verdiet
of a jury thai had awarded damages fo a plaintiff who
suffered emotional distress during an arrest effectuaied
with an excessive demonstration [*8] of nianpower and
firepower. Although the plaintiif had experisnced heart
problems shorily after his amest, the jury specifically
found that the show of force at the time of the arrest did
not canse the physical injuries. Gumyz therefore held that

emotional distress, in the circumstances of that case, was '

not enough to "implicate the type of ‘brutal and demean-
ing' attack on the psyche . . . which would be actionable
ander § 1983." Gumz, 772 F.2d ar 1402. The court was
carcfird to point ont, however, that severe bodily injuries
were Dot an absolute requirement for a constitutionally
recognized claim of excessive force., "Circumstances
involving actions of state cfficials nealiciously designed .
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.‘ . to evoke an exirems emotional response from an indi--

vidual could violate Fourteenth Amendment due process
guarantees (even if the emotional distress suffered by the
individnal did not result in any observable sympioms)."
1d at 1401-02.

Several factors distinguished this case from Gumz

First is the fact that Balfour alleges that the emotional
shock of the assault was so great as o Tequire hospitali-
zation and medication for several monihs after the inci-
dent. Thus, according to [*9] the complaint, the emo-
tional distress did, snlike that in Guoz, result in observ-
able physical sympfoms, Balfor's claim also differs
markedly from the facts of the Guomz case in that the
excessive force at issue in Gomez arose in the context of
an attempt fo execute a valid amrest warrant. Defendants
in this case, bowever, had no valid reason for attempting
to use any force whatsoever against Balfour. Finally, the
difference in the posiure of this case is significant. This
case is before the Cowtt on motions to dismiss a pro se
complaint, not afier trial. The Conrt mmst be careful not
to act too hastily and dismiss at this carly siage of the
proceedings a potentially meritorious claim that may be
obscared by the laymoan plaindiff's inability to plead in
© detail all the necessary elements of his cause of action or
to marshatl afl the facts required to sepport bis claim. Tt
is enough to plead sufficient facts to outline the real pos-
sibility of a constittional violation. See Jones v. Morris,
777 F.2d 1277, 1280 (7th Cir. 1985).

The Court's finding fhat Balfour has stated a claim

for relief in Connt I of the complaint finds further sup-.

port in Burton v, Livingston, 792 {510] F.2d 97 (3th Cir.
1986}, In Button, a prison guard poinfed a revolved at a
prisoner, cocked it, and threatened to shoot. The prisoner
had just given testimony against another gvard. Another
comrectional officer intervened before the guard could act
on his words. As in this case, macially derogatory words
accompanied the threat. The conrt, distingnishing some
of the cases cited by defendanis, conchuded that these
a]legaﬁons stated a due process claim.

The complaint describes in plain words a wanton act of
croelty which, ifit occurred, was bmtal despite the fact it
resulied in no measuxable physical injury to the prisoner.
The day has passed when an inmate must show a conrt
the scars of tortare in order to make out a complaint nn-
der § 1983, We hold that a prisoner retains at least the
right to be fiee from the terror of instant and noexpected
death ai the whim of his allegedly bigoted custodians,

Id. at 100. The relevant facts in Burton are nearly identi-
cal to those afleged hear, The Conrt therefore concurs
with the Bighth Cerouit’s analysis and holds Balfour's
allegations of assanlt are of sufficient constitutional di-
mension to withstand a motion to dismiss,

Defendant [*11] also argues that the allegations of
the complaint de not evidence the state action required
mnder Section 1983. They maiufain that Moore and
Eaves were private parties, They therefore reason that the
alleged assault did not take phce under color of state
law.

Defendants contest Balfonr's faihure to plead state
action. While true that Balfour does not allege in black
letters that defendants acted under color of siate law, e,
as a pro se litigant, is not beholden to such technecalities,
Moore and Eaves are both public officials of Harvey. A
public official acts mader color of state law when he ex-
ercises power possessed by virtue of state law and made
possible only by the authority vested in him by state law,
Luger v. Edmundson Oil Co., 457 U.S. 922, 823 (1982).
Farthermaore, a private parly who acfs jointly with a state
official who abuses his authority also acts under color of
state Iaw. Adickes v. S H. Kress & Co., 398 U.S. 144, 152
{1970). Existence of a joirtt plan or conspiracy may be
demonstrated by circomstantial evidence, AMoore v
Marketplace Restaurant, 754 F.2d 1336, 1352 (7th Cir.
1985). Even if Moore and Eaves were not acting in an
official capacity at the time [*12] of the assaplt on Bal-
four, the complaint alleges encugh indicia of joint action
with McCarthy and Fike to bring them within the ambit
of Section 1983 lisbility Only a myopic reading of the
complaint could conclude otherwise.

Balfour alieges Fike and McCarthy et Moore and
Eaves into his cell at 1:30 axa. They apparently were left
in the cell without any police supervision. No on-duty
officers were present when Eaves pulled the gun on Bal-
four, Shortly after Eaves lefi the Jockup, Fike came fo
Balfour's cell velling "Il get you vet, Nigger.® A few
minates later, McCarihy came to Balfour's cell smiling,

Balfonr was accnsed of killing 5 fireman. A short
time after his arvest, another fireman and the victim's
brother appeared in his cell and threatened him with a
gun. Presumably the Harvey Police Depariment does not
allow the general public free and open access to the cells
of prisoness in lockep. Most certainly they wouldnt al-
low private individeals to camy guns into the cells at
1:30 am. without supervision. The natural and logical
inference is that Moore and Faves gained entry fo Bal-
four's cell only by viriue of their official position and
with the tacit approval and assistance [*13] of Fike and
McCarihy. Therefors, the assault on Balfour was a prod-
uct of jeint action or a conspiracy among Eaves, Fike,
and Moore, and McCarthy, The conspiracy involves state
actors and is actionsble under Section 1983. Accord-
ingly, finding that the complaint alleges both a constitu-
tional violation amd state action, the Court denies the
motion to dismiss of Eaves, Fike, and Moore, and
McCarthy. n2
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n2 Moore's effarts to kecp Eaves from cauns-
ing further harm to Balfour do not necessarily re-
lieve him of Hability. To escape liability, Moore
would have had to withdraw from the conspiracy
before any overt act was taken in furtherance of
the conspiratorial agreement. See United States v.
Read, 658 F.2d 1225, 1232 (7th Cir. 1981). Bal-
four alleges Moore knew Eaves had a gun when
they entered the cell and had second thoughts af-
ter “the scene started to unfold." Becanss his act
of withdrawal did not take place until after the as-
sanit, Moore may still be held accountable if Bal-
four can prove his allegations. g

Count IT - Conspiracy to Convict

Batfour also contends that Ascistant State's Attor
neys Kline and Perry conspired with three private citi-
Zens to deprive him of a fuir trial. He [*14] asseris the
prosecutors "imtimidated and coerced” the witess fnio
the commission of pegjury in violation of 42 USC. § §
1983 and 1985(2). His assertion is based on the allega-
tions that the prosecutors prepared the three witnesses,
cach in the presence of the others, and agreed in advance
as to what the witnesses woald say in their testimony.

Balfour's complaint fils to allege a canse of action
under Section 1985(2). A conspiracy uader Section
1985(2) is not actionable wnless it is motivaied by some
racigl animus or other type of class-based discrimination.
Lowe v. Letsinger, 772 F.2d 308, 311 (7th Cir. 1985).

Nowhere does Balfour suggest that the alleged conspir- -

acy to deprive him of a fair frial was a product of class-
based discrimination.

Balfour's Section 1983 claim agginst Kline and
Mitchell is barred by the doctrine of prosecutorial imnmmx-

nity. Prosecutors enjoy absolute imimnity from damages
under Section 1983 for acts performed within the scope
of their quasi-udicial roles as advocates in inffiating a
prosecution and presenfing the State's case. Jfmbler v.
Pachiman, 424 US. 409, 430-31 (1976). This Circuit
gives a broad reading to Imbler in determining what ac-
tivities [215] comstiute quasi-jedicial fimctions pro-
tected by absolute immumity. Henderson v. Topez, 790
F.2d 44, 46 (7th Cir. 1986). Inducing witnesses to com-
mit perjury during pretrial interviews amd prepamtion is
something infimately associaied with the fudicial phase
of a prosecution and therefore is entitlied to the immunity
Imbler extends to quasi-judicial functions. See Heidel-
berg v. Hammmer, 577 F.2d 429, 432 (7th Cir. 1978); see
also Fullman v. Graddick, 739 F.2d 553, 559 (11th Cir.
1984); Cook v. Houston Post 616 F.2d 791, 793 (5ih
Cir. 1980}, Therefore, the Court dismisses Count 1 of
the complaint. |

The Court, on its ewn motion, dismisses Balfour's
claims against Cooper, Donglas, and Terrell, and fhree
private citizens who testified at Balfoui's trial, Like the
prosecutor’s, these witnesses are entifled o imnmnity. As
the Supreme Comrt noted in Briscoe v. LaHue, 460 U.S.
325, 340-41 (1983), Section 1983 did not create an ex-
ception to the rule at common law barring civil damage
suits against witnesses who give festimony in judicial
procecdings, Because the private citizens named in the
cowmplaint are absolutely tmmmne, the Court dismisses
the complaint as against [*16] them pursuant to 28
USC § 1915(d).

In conclpsion, the Court grants the motions to dis-
iniss Count 11 of the complaint and denies the motions fo
dismiss Count L Defendants Mitchell, Perry, Douglas,
Cooper, and Terrell are disimissed. Defendants Fike,
MeCarthy, Moore, and Eaves are given twenty days to
answer Comt L

JOHN A. NORDBERG, United States District Judge
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Schizophrenia and sudden cardiac
death—A review
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Schizophrenia is a devastating mental disorder, which is often associated with severe loss of
functioning and shortened life expectancy. Suicides and accidents are well-known causes of the
excess mortality, but patients with schizophrenia have also been reported to be three times as
likely to experience sudden unexpected death as individuals from the general population. This
review is aimed to offer an update of the prevalence and mechanisms for sndden cardiac death in
schizophtenia. The PubMed daiabase was searched from 1966 up to May 2007 with key words
schizophrenia AND “ sudden cardiac death” OR “autonomic dysfunction” OR “torsades de

pointes’

. Part of the high death rates may be explained by long-lasting negative health habits,

disease- and treatment-related metabolic disorders, and consequent increased frequencies of
cardiovascular diseases. The antipsychotic medications may also increase the risk as some
antipsychotics may cause prolongation of QT-time, serious ventricular archythmias and
predispose to sudden death. Autonomic dysfunction seen as low heart rate variability and
decreased baroreflex sensitivity may also contribute via malignant arrhythmias. Due to the
complex interaction of various risk factors for sudden death, the patients need a comprehensive
follow-up of their physical health. In addition, more studies on the role and prevalence of
autonomic dysfunction in psychotic patients are needed.
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chizophrenia is a devastating mental disorder, which
Sis often associated with severe loss of functioning and
a high mortality rate. In schizophrenia patients, the
mortality rate may be two to four times higher as that of
the general population (1). Well-known reasons for this
include suicides, accidents, violence and substance abuse
(2, 3). Despite high risk of unnatural death, about two-
thirds of the deaths in schizophrenic patients are due to
natural causes, most commonly cardiovascular, neoplas-
tic or respiratory diseases (2). Different factors related to
the underlying central nervous system pathology, anti-
psychotic medications, lifestyle (e.g. smoking, general
neglect of health, poor diet), and impaired access to
healthecare services may also contribute to the increased
mortality. Risk factors for sudden cardiac death are less
well-known, but age, hypertension, left ventricular
hypertrophy, intraventricular conduction block, elev-
ated serum cholesterol, glucose intolerance, decreased

© 2008 Informa UK Ltd. (Informa Healthcare, Taylor & Francis As)

pulmonary vital capacity, smoking, overweight and
elevated heart rate have been implicated {4).

Due to the paucity and limited clinical relevance of
data, we discuss in this review the risk and mechanisms
of sudden cardiac death among schizophrenia patients
based on systematic PubMed database search from 1966
to the end of May 2007 with key words schizophrenia
AND “ sudden cardiac death” (17 papers), OR “auto-
nomic dysfunction” (20 papers) OR “torsades de
pointes” (27 papers).

Clinical implications

In schizophrenic patients, the cardiovascular diseases
nowadays consist of 40-45% of all natural deaths, and
patients with schizophrenia have been reported to be three
times as likely to experience sudden unexpected death.
Because of the high frequency of unhealthy life habits,
metabolic side-effects of antipsychotic medications and

DOL 10.1080/08039480801959323



' consequent increased risk to cardiovascular diseases, the
patients are in a need of regular follow-up of their physical
health. Polypharmacy with compounds known to pro-
long the QT interval should be aveided.

Incidence and risk factors of sudden cardiac
death in schizophrenia

Sudden cardiac death is defined as death from a cardiac
cause within a short time (minutes to hours) after
symptoms initially appear, often without warning (4).
In the general population, the reported incidence rates
vary from 0.19 to 1.9 per 1000 inhabitants per year, and
it accounts for about 10% of all natural deaths and over
50% of all cardiovascular mortality (4, 5). Because up to
80% of individuals who suffer sudden cardiac death have
coronary artery disease, the prevalence of sudden
cardiac death is highest between 45 and 75 years.
However, on an individual level, initial symptoms are
often non-specific, and even in those taken to indicate
ischemia (angina pectoralis), tachyarrhythmia (palpita-
tions) or congestive heart failure (dyspnea), the symp-
toms can only be considered suggestive (6).

Nowadays in schizophrenia patients, the cardiovascu-
lar diseases, such as coronary heart disease, are increas-
ingly important consisting of 40-45% of all natural
deaths (7-10). Patients with schizophrenia have been
reported to be three times as likely to experience sudden
unexpected death as individuals from the general
population {11, 12}. Patients using antipsychotics have
higher rates of cardiac arrest or ventricular arrhythmias
than controls, the ratios ranging from 1.7 to 5.3 (13-16).
In the study of Ray et al. (14), the risk was greatest
among a group of patients who had a significant heart
disease (e.g. hypertensive or ischemic heart disease,
cardiomyopathy or conduction disorders). In addition,
polypharmacy and substance abuse may also contribute
to increased mortality (17, 18). Smoking is also an
important risk factor, and the effects of smoking may be
mediated by an increase in platelet adhesiveness and
release of cathecholamines (6).

Mechanisms and predictors of sudden cardiac
death

Auntonomic dysfunction

Sympathetic and parasympathetic systems are consid-
ered the principal rapidly reacting systems that control
the heart rate. The autonomic nervous system is able to
change cardiac beat-to-beat interval length, and analysis
of this heart rate variability (HRV) can furnish noa-
invasive indexes of cardiac autonomic modulation. In
addition to HRYV, decreased baroreflex sensitivity after
administration of vasoactive compound phenylephrine
has also been used in the evaluation of autonomic
dysfunction (19}. After myocardial infarction, sudden

NORD J PSYCHIATRY -VOL 62-NQ 5-2008

SCHIZOPHRENIA AND SUDDEN DEATH

death has been shown to depend on an imbalance
between sympathetic and vagal output to the heart,
Increased sympathetic activity is associated with a high
risk of malignant ventricular arrhythmias, and the
increased vagal tone is supposed to have a protecting
effect. Breakdown of human heart rate dynamics has
been observed in various disease states, such as heart
failure, and it indicates an increased risk of mortality
and life-threatening arrhythmias in patients with and
without structural heart disease (20, 21).

Low heart rate variability has also been observed in
schizophrenic patients (5, 22). The mechanisms by which
the vagal activity is suppressed in schizophrenia are
obscure, but disturbances in the cortico-subcortical
circuits modulating the autonomic nervous system
have been suggested by Bir and coworkers (22). Previous
studies have also referred a role for amygdala, insula,
prefrontal cortex and temporal poles in cerebrogenic
cardiovascular disturbances and sudden death (23).
Neuroimaging studies have established that also schizo-
phrenia is associated with brain dysmorphology (24), as
volumetric deficits have been reported in the hippocam-
pus, cortical gray matter, and in cingulate and orbito-
frontal cortex (25). Although it is not precisely known
whether these structures can modify the cardioregula-
tory functioning in schizophrenic patients, these changes
may contribute to the increased risk of sudden death
(26). Low HRYV has also been found in association with
the use of {tricyclic antidepressants, clozapine and
thicridazine (27, 28). Thus the dysfunction of cardior-
egulatory system may also be associated to functional
and medication-related mechanisms rather than struc-
tural changes.

OT interval prolongation and arrhythmias caused by
antipsychotic drugs

One important cause of sudden death is the polymorphic
ventricular tachycardia called torsades de pointes (TdP).
The ability of some antipsychotic agents and other
medications to block the rapid component of the
delayed rectifier potassinm current results in homoge-
neous lengthening of action potential resembling her-
editary long QT interval syndrome, which has been
regarded as a proxy to TdP. Key factors predisposing to
the antipsychotic-use induced prolongation of the QT
mterval and TdP are listed in Table 1 (29, 30). The risk of
drug-induced prolongation of the QT interval is in-
creased also by mutations in at least seven genes
encoding structural subunits of cardiac ion channels
affecting sodium or potassium transport. The prevalence
of congenital long QT syndrome is about one in 5000.
Carriers of these genetic variants are more prone to
sudden cardiac death when exposed to QT interval-
prolonging drugs (31).
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Table 1. Factors predisposing to the antipsychotics-use in-
duced prolongation of QT- interval and torsades de pointes.

Prolonged baseline QT
Female gender
Advanced age
Bradycardia

 Diuretic use

Hypokalemia

Hypomagnesemia

Congestive heart failure, cardiac hypertrophy

Combinations of drugs (ion channel blockers, cytochrome P4350
enzymes inhibitors), t.eg.

Genetic polymorphism of gene encoding cardiac ion channels and
simultaneous use of QT-prolonging medications, t.eg. fluoroquinolone
or macrolide antibiotics, quinidine, sotalol, amiodarcne, ibutilide
High antipsychotic doses or genetic polymerphism iz liver meteboliz-
ing enzymes resulting in high concentrations

Among the common antipsychotics, the use of
thioridazine seems to involve the highest risk of prolon-
gation of QT interval and TdP (16). Hovever, also

pimozide, sulpiride and droperido! (a butyrophenone’

used in neuroleptic analgesia) as well as high-potency
neuroleptics, such as haloperidol and fluphenazine, have
been occasionally described to proiong QT interval (29,
32, 33). In clinical studies, mostly modest QT interval
prolongation (i.c. less than 30ms) has also been
associated to amisulpride, clozapine, olanzapine, quetia-
pine, risperidone, sertindole, ziprasidone and zotepine
(29, 34); data on the effect of aripiprazole on QT interval
is still scarce. The QT interval prolongation is not
invariably associated with increased risk of TdP, but it
may, however, be a wamning sign for TdP. The QT
interval changes caused by antipsychotics may be
significantly emphasized by other drugs affecting their
metabolism. The combined effects can most commonly
be explained by inhibitory effects on ¢ytochrome P450
enzymes (35), such as CYP-1A2, CYP-2D6 and CYP-
3A4. Simultaneous use of other drugs with direct QT
interval-prolonging action (e.g. fluoroquinolone or

Table 2. Monitoring protocol for schizophrenia patients (36).

macrolide antibiotics, quinidine, sotalol, amiodarone,
ibutilide) also increase the risk of TdP.

Conclusions

In the clinical setting, sudden death resulting from
cardiac arrhythmias is an important cause of mortality.
However, as different mechanisms can cause sudden
cardiac death, and because many of the victims do not
have specific preliminary symptoms or signs, a preven-
tive approach to the problem is complicated. All
psychotic patients, or if inaccessible, their caregivers or
relatives, should be questioned about family history,
particularly sudden premature death, to look for familial
long QT syndromes. Previous heart disease in the patient
should be elicited and documented, as secondary pre-
ventive measures, such as abstinence from smoking,
exercise, weight reduction, control of high blood pres-
sure, blood glucose and lipid abnormalities could be
employed. The parasympathetic hypofunction in schizo-
phrenia may also be related to the increased rtisk of
sudden death, but the value of autonomic dysfunction
indexes, such as altered heart rate dynamics or decreased
baroreflex sensitivity, in the prediction of this risk should
be evaluated in future prospective studies {36).

 Inthe drug treatment, polypharmacy with compounds
known to prolong the QT interval should be avoided, as
should the use of drugs known to have anticholinergic
properties, or inhibit relevant cytochrome isoenzymes,
High-risk patients include those with a personal or family
history of QT prolongation; those with pre-existing heart
disease or cardiac symptoms; patients in whom poly-
pharmacy is unavoidable; those who require high doses;
those with unreliable treatment adherence; and those
abusing other drugs (30).

Because of the high frequency of unhealthy life habits,
and disorder- and medication-related risk factors to
cardiovascular diseases and sudden death, the patients
are in a need of regular follow-up of their physical health
(Table 2; 36). This close follow-up may also decrease
their high mortality rates. '

Baseline 4 weeks 8 weeks 12 weeks Quarterly Anmuailly  Every 5 years

Family history

Body mass index

Waist circumference

Blood pressure

fP-Glucose :
Cholesterol, HDL-cholestercl, triglvcerides
ECG

o oo oM

X

I3

»opd oM oM
™

HDL, high-density lipoprotein; ECG, electrocardiogram.
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o

indicted in beating ' 5

'By John O'Brlen

. A former Harvey police licuten-
ant and two of his sons were
among five people indicted Mon-
day on charges that they violated
the civil rights of n man who was
beaten after he implicated two
other Harvey officers in a burglary
ring.

The indictment, announced by
U.S. Alty. Anton Valukss, is ihe
first derived from a 2%-year FB]
investigation of alleged police cor-
ruption in Harvey, a south suburb
with a 70-mcmber police depart-
ment.

Those named in the civil-rights
charges were John Jordan Sr., 51,
a former Harvey police licutenans;
two of his sons, John Jordan Jr.,
32, and Patrick Jordan,. 26;
Coleman McCarthy, 37; and
James Evans, 43, all of Harvey.

John Jordan Ir. is a former Har-
vey patrol officer. McCarthy is a
former Harvey detective who left
the force last year after he was

" paid 349,000 for an injury suffercd

pes

wltile on duty.

All five are accused of plotting
the June 10, 1982, beating of
Alieck John Kelly, 35, a convicled

_ thief, for his testimony before the

Harvey civil service commission,

_ At the time, the commission wis
investipating charges that two
other officers were members of a
burglars-in-blue theft ring that
came to light afler a service sia-
tion break-in. They later resigned
from the foree under circumstan-
ces unrelated to the assault casc.
According to the indictment,
Kelly, was confronted at gunpoint
and pistol-whipped outside his
home in Hazel Crest by all the de-
fendants, except Jordan Sr., who
allegedly “procured the beating.”
The attack, in the early-morning
hours, came two days after Kelly
implicated the two other officers
in testimony before the civil ser-

vice commission, The following
developments also had occurred:

® A police guard on Kelly, post-

.ed while hc was a commission wit-

ness, was abruptly withdrawn the
night before the beating on orders
of Police Chief Bruce Terry, who
resigned Inst June amid controver-
sy over his handiing of the depart-
ment.

® Only hours before the beating,

Kelly and Jordan Sr, cngaged in a
bloody tavern fstfight that was
witnessed by some of the defen-
dants and which left Jordan Sr.
nearly unconscious. :

Kelly underwent facial recon-
struction as a result of his beating,
alicgedly at the hands of Jordan’s
sons, McCarthy and Evans, the
latter a friend of the former offi-
cers,

Kelly later sued the City of Har-
vey for damages.

Cook County Circuit Court re-

.cords show he collected $15,000

and full payment of his medical
bills in an out-of-court scitlement
that included a clause the setile-
ment “remain confidential.” He
was later placed in the federal wit-
ness-protection program. )

-In addition to the civil rights
charges, the three-count federal in-
dictment, obtained br Assistant
U.5. Atty. Steven Miller, chargéd
all five defendants in conneetion
with o gun used in the attack.

The continuing Harvey investi-
gation apparently is aimed at
aliegations that certain officers
staged raids inside and outside the
city to steal cash and narcotics
from drug dealers and gamblers,

According to the sources, some
officers carried out raids in nearb
Phoenix and Dixmoor in whicz
several thousands of dollars were
scized along with cocaine and

-marijuana hut in which no arrests

were made,
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U.S. Department of Jusﬁce

Civil Rights Division
T RIORT Special Litigation Section - PHB
IMS:LC:ACL:RIO:BI:mtb oo B ;?f;‘jz Ajj’;’\fw
DJ 207-23-8 . Washington DC 20530

January 18, 2012

Via Flectronic Mail and First Class Mail

The Honorable Eric J. Kellogg
Mayor

City of Harvey

15320 Broadway Avenue
Harvey, Illinois 60426

Chief Denard Eaves
Harvey Police Department
15301 Dixie Highway
Harvey, Illinois 60426

Re:  Harvey Police Department
Dear Mayor Kellogg and Chief Eaves:

On December 12, 2008, the Special Litigation Section of the United States Department of
Justice Civil Rights Diviston initiated an investigation of the City of Harvey, [llinois Police
Department (“HPD™), pursuant to the Violent Crime Control and Law Enforcement Act of 1994,
42 U.S.C. § 14141. We have completed our investigation. We do not make findings that there is
a pattern or practice of constitutional or federal law violations and are closing our investigation.
However, we do conclude that there are serious deficiencies in the operation of the Harvey
Police Department that create an unreasonable risk that constitutional violations will occur. This
letter details the results of our investigation and provides recommendations for reform.

We conclude that HPD’s system for reporting, reviewing, and investigating use of force
is grossly deficient and creates a high risk of excessive force. The continued failure to collect
data and use it to identify problems and mitigate future risk creates the opportunity for
constitutional violations from a resulting pattern of incidents of unjustified or excessive force.
Addressing thése deficiencies should be HPD’s highest priority, as we believe that these lapses,
if not corrected, may result in unnecessary injury and/or loss of life to officers or cwﬂlans
These deficiencies also could expose HPD to significant legal liability.

We have reason to believe that the leadership at HPD will take appropriate measures to
address the deficiencies we detail in this letter. Chief Denard Eaves and HPD staff have been
helpful and professional throughout the course of our investigation. The City has provided us _
with access to records and personnel, and responded to our requests, before, during, and after our
onsite visit. If appropriate measures are not taken, we may re-open our investigation.



.

The recommendations provided below were developed in close consultation with our
police practices experts and follow the productive dialogue we had with HPD supervisors and
officers and Harvey officials. Going forward, we strongly urge HPD to consider the technical

- assistance recommendations contained in this letter and the attached technical assistance report
in revising its policies and procedures. We would be happy to provide you with examples of
policies used by other police departments.

L RESULTS OF INVESTIGATION

HPD first came to the attention of the Special Litigation Section in 2007 when there were
numerous press accounts questioning HPD’s use of force practices. The City of Harvey is
located in the Chicago Southland region, approximately 20 miles south of downtown Chicago,
Illinois. According to 2010 census data, Harvey has a populatlon 0f 25,282, of which 76% are
African-American, 19% are Hispanic, and 4% are white." HPD consists of 61 officers: 40 patrol
officers, 9 sergeants, 5 detectives, 5 commanders, a Deputy Chief, and the Chief.?

On January 24, 2007, a task force of the Cook County State’s Attorney’s Office, the Ilinois
State Police Public Integrity Unit, and the Cook County Sheriff’s Office conducted a raid of HPD
searching for records and evidence related to dozens of unsolved murders and other violent crimes.”
Reportedly, mvestlgators were focused on locating evidence held by HPD but never used to bring
cases to trial.* During this same time, there were numerous press reports and private lawsuits
alleging that HPD officers routinely used excessive force during and after arrests, Many of the
encounters resulted in serious injuries to the subjects, including a fractured spine, broken jaw,
fractured bones in the face and neck, head injuries, a dislocated shoulder, facial nerve damage, and
broken teeth. In an interview with a local newspaper, an HPD employee who ran the HPD’s holding
cell said that HPD officers routinely beat and choked suspects and hog-tied them on the floor of their
cells where they soiled themselves.

Against this backdrop, the Special Litigation Section, aided by its expert consultants,
conducted an in-depth analysis of HPD)’s operational policies and of all reported use-of-force
mcidents, applying the legal standard of objective reasonableness articulated in Graham v.
Connor, 490 11.5. 386, 388 (1989). Uses of excessive force by police officers in the course of an
artest, investigatory stop, or other seizure violate the Fourth Amendment.® Id. at 394-95. The
analysis requires a balancing of “the nature and quality of the intrusion on the individual’s

' Illinois Census 2010, http://quickfacts.census. gov/qfd/states/17/1733383.html (fast visited Jan. 18, 2012).

? City of Harvey, http:/iwww. cityotharvey.org/site2/index. php?option=com_content&
task=view&id=43 &ltemid=54 (last visited Jan. 18, 2012).

* Matthew Walberg, et al., State, County Raid Harvey Police Force, Chicago Tribune, Jan. 25, 2007.

41 - . '

* Jonathan Lipman, A Different Law Reigns Inside Harvey’s Lockup, Daily Southtown, Jul. 23, 2006.

® A seizure — i.e., by means of physical force or show of authority — is the event that triggers Fourth Amendnﬁent

protections. Acevedo v. Canterbury, 457 F.3d 721, 724 (7th Cir. 2006) {citing Terry v. Ohig, 392 U.8. 1, 19n.16
(1968))
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Fourth Amendment interests” against the governmental interests. Id. at 396; Abdullahi v. City of
Madison, 423 F.3d 763, 768 (7th Cir. 2005). The criteria courts apply to assess an excessive
force claim include the severity of the crime at issue, whether the suspect presents an immediate
safety threat to the officers or others, and whether the suspect is actively resisting or attempting
to evade arrest. Abdullahi, 423 F.3d at 768 (citing Graham, 490 U.S. at 396). Courts judge the
reasonableness of the use of force “from the perspective of a reasonable officer on the scene,
rather than with the 20-20 vision of hindsight.” Cyrus v. Mukwonago, 624 F.3d 856, 862 (7th
Cir. 2010) (quoting Graham, 490 U.S. at 396).

In applying these standards to HPD practices, the Special Litigation Section and its
consultants reviewed arrest and incident reports, disciplinary investigations, and citizen i
complaints from 2009 and 2010. Our overall assessment of HPD is that its system for reporting, |
© reviewing, and investigating use of force is grossly inadequate. As a result, HPD is a department ' ' i
devoid of supervisory oversight and accountability, that tacitly endorses heavy-handed uses of
force that were likely avoidable. While we did not find a pattern of harm, the failure to have an
adequate system in place creates unreasonable risk. The failure to collect data and use it to
identify problems and mitigate risk can in some instances be part of a constitutional violation.

Current common practices in policing require, at a minimum, documentation from the
officer using force and an investigation by a supervisor or internal affairs into each use of force
beyond soft hands or compliant cuffing. Reports of all use of force incidents need a thorough
account of the resistance and use of force in order to properly explain the reasonableness of each
level of force as it was employed. HPD reports lack these elements.

First, HPD officers’ reports fail to provide a sufficient description of the nature of the
resistance encountered. Instead of describing the arrestee’s physical actions and behavior, the
reports simply contain a summary statement that the arrestee was uncooperative, resisted, pulled
away, or became combative. These one-word descriptions do not make clear whether the ‘
resistance was defensive, active, or assaultive. In 20% of the cases reviewed, there was no |
description of the nature of the resistance that preceded the use of force.

Second, the description of the force used by the officer in HPD reports is inadequate.
HPD officers failed to provide sufficient description of the force or compliance technique they
used to gain control. Rather, they used summary descriptions such as “I used the force necessary
to subdue him” or “I used the force necessary to effectuate the arrest.” In one example, the
reporting officer indicated that he deployed OC Spray “to effect the arrest™ when the suspect was
already under arrest and was being finger printed in the cell area. An officer’s use of force report
should contain specific information regarding the force or compliance technique used. Failure to
do so evinces a lack of accountability by the officer and can amount to a department sanctioned
failure to provide sufficient information. Further, such a description does not provide the
arresting officer with the proper documentation to testify regarding the matter months or years
following the incident.

Of the cases reviewed by our consultants, at best ten percent might be considered to
include an adequate description of the arrestee’s resistance and the officer’s actions. HPD’s
failure to insist that its officers thoroughly document each use of force helps to foster an
environment in which constitutional violations are more likely, as officers will know they will
not be held accountable. See Kopfv. Wing, 942 F.2d 265, 269 (4th Cir. 1991) (noting that a
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department’s policy of destroying use of force reports after a short amount of time and of
forbidding photographs of injuries caused by police dogs may create an impression among
officers that any wrongdoing will not be documented or punished).

The failure to properly describe the resistance faced or force used makes it virtually
impossible for HPD to know whether officers are using the appropriate amount of force, or if
they are applying force in a constitutionally-suspect manner. See Vetier v. Dozier, No. 06-CV-
3528, 2010 WL 1333315, *2 (N.D. Ill. Mar. 31, 2010) (noting that a “deliberate indifference case
can be maintained on a willful blindness theory,” where an investigation into allegations of
officer misconduct was “patently perfunctory”); see also McKnight v. Dist. of Columbia, 412 F.
Supp. 2d 127, 133 (D.D.C. 2006) (stating that a municipality may be liable for a constitutional
violation “for its failure to investigate incidents of force, and by extension, its failure to
discipline officers for use of excessive force”™); Brown v. City of Margate, 842 F. Supp 515, 517
n.2 (S8.D. Fla. 1993) (*The City must, however, acknowledge that allegations of a police
department’s failure to maintain thorough and accurate records of [complaints of excessive use
of force] could be considered as evidence of deliberate indifference.”), aff’d, 56 F.3d 1390 (11th
Cir. 1995) (emphasis omitted); Cox v. Dist. of Columbia, 821 F. Supp. 1, 13 (D.D.C. 1993)
(finding that municipality’s “patently inadequate system of investigation of excessive force
complaints constitutes a custom or practice of deliberate indifference to the rights of persons who
come in contact with District police officers™), aff’d, 40 F.3d 475 (D.C. Cir. 1994).

In most of the cases reviewed, HPD officers failed to state whether or not the arrestee
sustained any injuries or received medical care. The identities of assisting officers, with the
common exception of the arresting officer’s partner, are not included in the case report. Though
several of the narratives identified supervisors who were on the scene when the incident took
place, none otherwise indicated a supervisor was notified or called to the scene. While
supervisors sign the reports, there is no indication they have taken corrective action to address
the lack of information in use of force reports.” In fact, it appears that supervisors continue to
sanction or rubber stamp the reports as written. We found no indication that any supervisor
approved or disapproved any use of force and no indication that any supervisor recommended an
internal affairs investigation into-any level of force used.

For example, in an incident involving the use of an ASP baton “to effect the arrest,” the
narrative does not specifically state that the officer struck the arrestee in the head with the ASP,
but there is a note that the subject had a head injury that needed treatment (CRN 9919C-09). An
ASP strike to the head would constitute deadly force. The report does not provide any
information that the officer thought his life was in jeopardy or that he was in danger of serious
bodily injury. There is no evidence that a supervisor was notified, responded to the scéne of the
incident or the hospital, or conducted an investigation into the ASP head strike.

Due to the inadequacy of the use of force reporting and review, and the policy
deficiencies described below, we have serious concerns regarding the potential for excessive
uses of force by HPD officers. As outlined above, examples of important factors to consider
when determining the reasonableness of the force used are: the severity of the crime; whether
‘the subject poses an immediate threat to the officer; and how the subject was resisting.
Abdullahi, 423 F.3d at 768 (citing Graham, 490 U.S. at 396). In the cases reviewed, the most
common offenses charged were minor ordinance violations where the officer came upon the
subject allegedly violating an ordinance and subsequently used force to arrest the subject. In
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almost half of the cases reviewed, the subject was arrested for what the officer deemed a failure
to respect the officer’s authority, commonly referred to as “contempt of cop.””’ Because there 1s
no official charge for “contempt of cop,” officers often explain the interaction by charging the
person with disorderly conduct, resisting arrest, and/or assaulting an officer. These arrests may
be designed to justify use of force or other excessive authonty where there may have been no
legitimate justification for that exercise of authority.®

While it is difficult to reach a final conclusion without the benefit of c¢ivilian and officer
witness statements, it is apparent that, at best, some of those incidents could have had a better
outcome if the officer had employed different tactics. At worst, some of these incidents
constitute prosecutable excessive force. Though most of the force used, with two exceptions,
was low level — OC Spray or hard hands — some of that force was likely avoidable. Further,
from the events documented in the files, it appears that HPD officers have been trained to reach
for OC Spray before placing even soft hands on the subject.’ Additionally, it appears that it is
not a common practlce for the officers to give (when practicable) a warning to the subject before
using the spray.’’ Finally, when OC spray was used, the narrative did not indicate the duration
or number of spray blasts. Only a few of the narratives reported flushing the OC from the
subject. These deficiencies increase the likelihood that excessive force persists unchecked.

1I. RECOMMENDATIONS TO REVISE POLICIES AND PROCEDURES TO
ADDRESS AREAS OF CONCERN

Basic elements of effective policing include clear policies, training, and accountability.
HPD’s failure to provide sufficient guidance, training, and suppoit to its officers, as well as its failure
to implement systems to ensure officers are wielding their authority effectively and safely, have
created an environment that permits and promotes constitutional harm. Courts have long
acknowledged that deficiencies in systems and operations can unequivocally lead or contribute to
constitutional violations. In City of Canton v. Harris, 489 U.S. 378 (1989), the Supreme Court held a
municipality ltable for failing to adequately train its law enforcement officers, recognizing that a law
enforcement agency’s inadequate practices and decision-making can cause constitutional harm. 1d.
at 387. The deficiencies in policies and procedures identified below and in the attached Technical
Assistance Report must be corrected for legitimate, sustainable reform to occur. Without this
comprehensive reform, HPD will maintain a high risk of unconstitutional conduct.

7 See Human Rights Watch, Shielded from Justice: Police Brutality and Accountability in the United States (1998),

available at
http://www.columbia.edu/itc/journalism/cases/katrina/Human%20Rights%20W atch/uspohiml/uspo20.htm

*1d.

# OC Spray falls above soft hands on a use of force continuum. A use of force continuam, as more thoroughly
described in the attached Technical Assistance Report, is a diagram, guide, or chart that illustrates a progression of
various descriptions of use of force that may be employed consistent with policy. .

10 Deploying pepper spray without a warning, when feasible, can constitute excessive use of force. See, e.g.,

Graham v. Hildebrand, 203 Fed, App’x 726, 731 (7th Cir. 2006) (denying officer’s motion for summary judgment

where the officer “simply shot pepper spray without warning” “because a jury could find that a reasonable officer
.. would have known . . . that dispersing pepper spray in their faces was an excessive use of force™),
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Policies and procedures are the primary means by which police departments
communicate their standards and expectations to their officers. Clear and well-drafted policies are
essential to ensuring constitutional police practices. Officers need to know what is permitted and
what is prohibited. Police managers need policies to guide their work and hold officers accountable.
Accordingly, it is essential that HPD’s policies be comprehensive, comprehensible, up-to-date,
and consistent with relevant legal standards and contemporary police practices. Outdated
policies and ineffective external oversight can exacerbate a police department’s failure to ensure
constitutional policing and erode the public’s confidence in its efforts.

As we discuss in the attached Technical Assistance Report, several of HPD’s policies and
procedures are inconsistent with generally accepted police practices and are insufficiently '
detailed to provide the appropriate guidance for officer conduct. These deficiencies — even in
general policies — can have a significant impact on the scope, quality, and effectiveness of HPD’s |
efforts to investigate and review officers’ uses of force and will be barriers to effective use of |
force policies. The recommendations made in the Report include:

e Reworking HPD’s policies on use of force, including adding specific prohibitions
against the use of excessive force, unwarranted physical force, or verbal abuse by
HPD members. The policy also must have a contimuum of control/force that dictates
which level of force 1s authorized in accordance with the level of the subject’s
resistance, and should define key terms such as lethal force, less lethal force, and
force. Finally, the policy must also have clear instructions on documenting use of
force incidents, including a requirement to document and investigate any use of force
involving a firearm, or resulting in injury to a civilian or an officer.

e Requiring HPD Watch Commanders to respond to the scene of any incident in which
HPD officers use deadly force or any force that results in serious injury, to ensure that
all injured are provided care, that the scene is protected, and that a complete and
thorough investigation is initiated.

e Implementing an Barly Intervention System (“EIS™)"' that contains information on all
investigations and complaints regarding HPD officers, including non-sustained
complaints, complaints prior to final disposition, discipline, and other supervisory
corrective measures. The EIS should also include all uses of force, arrests and
charges, searches and seizures, service calls, training, awards and commendations,
sick leave, civil lawsuits, and other items relevant to an officer’s conduct. HPD

- supervisors, including command staff, should regularly review this data for every
officer they supervise to ensure that patterns of possible misconduct are identified,
analyzed, and addressed properly by command staff.

' An Barly Intervention System (“EIS™), or Early Wamning System (“EWS™), is a data-based police management
tool designated to 1dentify potentially problematic behavior and allow early intervention to correct misconduct and
assist in identifying deficiencies in supervision, management, and policies. Police departments typically use EIS
data regularly and affirmatively to promote best professional police practices, accountability, and proactive
management; to manage the risk of police misconduct and potential liability; to evaluate and audit the performance
of officers and units; and to identify, manage, and control at-risk officers, conduct, and situations.
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o Modifying the patarneters of the internal affairs investigation procedures to
complement those of the Cook County Public Integrity Task Force, including
requiring internal affairs to conduct investigations of injury to suspects or allegations
of excessive force not involving firéarms or serious injury, and requiring an.
administrative mvesngatmn even when there is an ongoing crimiinal investigation of
an HPD officer (unless it would jeopardize the criminal investigation),

e Revising HPDs process of handling catlzen complaints against officers, including
elnnmaﬁng resirictions on the acceptance of anonymous-complaints, and eliminating
language in the policy that permits HPD employees to disregard complamts from
intoxicated or mentally ill individuals, or complaints they considerto be minorin
nature.

. CONCLUSION

We strongly urge HPD to ﬁansﬁer and adopt the recommendations in the attached
Technical Assistance Report. If you have any questions, please do not hesitate to contact me at
(202) 514-5393, Special Counsel Laura Coon at (202) 514-1089, or Trial Aftorney Alyssa
Lareawat (202} 305-2994.

Enclosure

cer Patrick ], Fitzgerald
United States Attorney
for the Northern District of Jllinois
{via Electronic Mail)
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OFFICE OF THE STATE'S ATTORNEY
COOK COUNTY, ILLINOIS

INVESTIGATIVE REPORT

CONTROL NO: | REPORTING DATE: PREPARED BY . SYNOPSIS OF REPORT:
08PC-1273 INVESTIGATOR: -
CASE NO: 30 October 2008 Brannigan #334 Witness Interview
78C-5267

Date of Assignment: 28 October 2008

Assignment: Videotape Interview

Subject Information: - DRAKES, Anthony M/B/49yrs. 29 Nov 58

SS# 321-54-5782, IR# 482479, SID# 1115662170
Currently Resident of Iltinois Department of
C.(_)rrections (IDOC)-Pinckneyville, IDOC# N-81391

Evidence & ‘Inventory: Original Panasonic Video Tape of the 360¢t08 DRAKES
interview - Inventoried under CCSAO #40987

Assigned Personnel: Brannigan #334

Investigation: Anthony McKINNEY was eonvicted for the 1978 murder of Donald
LUNDAHL. LUNDAHL was sitting in his car parked at 153" and Lexington in Harvey, Iliinois
wiien he was shot at close range with a shotgun and killed.

Students from the Northwestern School of Journalism presented a video interview with Anthony
DRAKES stating that he (DRAKES) was present when LUNDAHL swas murdered and Anthony
McKINNEY was not the shooter and was not on the scene. In the video interview DRAKES
stated that the shooter was a Roger MAGROODER.

On September 18, 2008, at approximately 11:05 AM Reporting Investigator (R/1}, Assistant
State’s Attorney (ASA) Stack and ASA Cook met with DRAKES in interview room #1 at the
Pinckneyville facility. DRAKES was advised that R/I, ASA Stack and ASA Cook represented
the Cook County State’s Attorney’s Office. R/I asked DRAKES if he would consent to an
interview regarding his video with the Northwestern students and events surrounding this
investigation. He agreed and was interviewed.

R/I and ASA Cook returned to Pinckneyvilte on October 30, 2008 in order to re-inferview




08PC-1273
78C-5267

DRAKES and to document the interview on videotape. At approximately 1:50 PM R/I and ASA
Cook met with DRAKES in the Assistant Warden of Operations’ conference room. DRAKES
was again advised that R/T and ASA Cook represented the Cook County State’s Aftorney’s
Office. R/I asked DRAKES if he would consent to a videotaped interview and he agreed.

Prior to beginning the videotaped intervieww DRAKES was asked about his educational
background. DRAKES said he did not finish high school and did not have his GED. He said he
could read and write and had taken some college courses. DRAKES was next asked to read the
report docuimenting the September 18, 2008 interview in order to refresh his memory and to
review it for accuracy and completeness; he did. ASA Cools then read the report out lond while
McKINNEY again reviewed his copy. DRAKES said it accurately reflected the previous

interview, He said since the last inferview he, as requested, had been thinking about the case

and recalled additional events, R/I asked him what else he recalled.

In summary DRAKES commented that he never knew the victim vwas killed with a shotgun until
he reviewed the report of his September 18, 2008 interview and noted that faet in the initial
paragraph. DRAXES said he did not tell the students the victimn was killed with a shotgun.

DRAXES continued by saying he now recalled that he had two encounters with Michael
McKINNEY, nof one. He sated the first time Michael McKINNEY said anything about him
(DRAXES) having to tell the Police thai Anthony McKINNEY did not shoot the victim occurred

~when they encountered each other at the Markham Courthouse. DRAKES was unsure why he

was at the courthouse and did not know why Michael McKINNEY was at the courthouse, but

_said he encountered Michael McKINNEY and this was the first time Michael McKINNEY

demanded DRAKES tell the Police that Anthony McKINNEY did not shoot the victim.
DRAKES said the second time was the previously mentioned incident (see report of September

18, 2008} outside the lounge in Dixmoor, Illinois.
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DRAKLES then wanted to know when the conversation that took place in the Skins lounge was
supposed to have occurred, "He was told that it was reported to have occurred sometime aroumnd
December 1981, possibly in early 1982, DRAKES said he did not think he was around the
Harvey area in December 1981, DRAKES stated he believed he spent most of 1981 in
California. He said initially he and his friend Bernard BLACKWELL went to San Francisco,
California and hung arecund with DRAKES"® cousin Alvin PONCE and with a girl named Kim
FINCH that he had gone to school with, After a monih or two BLACKWELL went back to the
Chicago area and DRAKES then went to San Diego where he stayed and had a long-term
relationship with a female. He believed he did not return to the Chicagoland area until 1983.
DRAKES was asked l:ow was it that he was able to remember the dates. He said he based the
time frame on when his friend Michael PTTTMAN was arrested. DRAKES went on to explain
that sometime in 1981 he remembered being in PITTMAN’S residence waiting For him to come
home., DRAKES said PITTMAN never made it home as he got arrested. DRAKES stated it was
his recollection that this arrest was not to long after PITTMAN had been released from prison,
and he believed PITTMAN wag released from prison in late 1980 or equy 1981. He stated that it
was shortly after PITTMAN’S arrest he went to California.

DRAKES next mentioned that he and Darnelt FEARENCE did not get along at all. He said they
did 1ot get along when they were younger and did not get along when they found themselves
serving time together.

At this point R/I advised DRAKES that it was time to begin the video interview. The video
equipment was activated and DRAKES was interviewed by ASA Cook regarding events
surrounding this case, During the video taped interview DRAKES again stated, among other
things, that he did not witness the shooting of the security guard and was given money by the
students for his interview. The tape documenting tIns mterwew was subsequently inventoried by
R/,

After the video DRAXKES reiterated that he was sure he first met the students at a Jack-in-the-
Box restanrant and they then went to the Wendy's.

R R
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He again commented that he did not know the victim LUNDATIL was killed with a shotgun. He
. went on to say he recalled telling the students while they video taped him that the victim was

shot with a pistol. DRAKES was asked if there was anything else he recalled and he said not at
this time. He was asked if would consent to an additional interview if necessary and he replied
that he would, ASA Cook advised DRAKES that he may be called upon to testify and DRAKES
said hé had no problem with going to court, Af this time the interview was ended.

| | . A3z
INVESTIGATOR: é/%fv—ﬁﬂv f

SUPERVISORY REVIEW: %{C&ou\cQ #43,

‘4dofd-
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1/20/2014

Offender Search : Inmate Search

ILLINOIS DEPARTMEKIT OF CORRECTIONS

INTERNET INMATE STATUS

AS OF: Monday, _-A.j_anuary 24, 2014

'N81391 - DRAKE, ANTHONY

Parent Institution: ILLINOIS RIVER CORRECTIONAL CENTER
Offender Status: IN CUSTODY
Location: ILLINOIS RIVER

PHYSICAL PROFILE

Date of Birth: 11/29/1858
Weight: 175 Ibs.
Hair: Black

Sex: Male
Height: 5. 08 in.
Race: Black
Eyes: Brown

MARKS, SCARS, & TATTOOS

TATTOO, ARM, RIGHT UPPER - "MO TOE"
TATTOO, FOREARM, LEFT - "JANICE"
TATTOO, ARM, LEFT UPPER - "TONY™

ADMISSION / RELEASE / DISCHARGE INFO

Admission Date: 11/29/2011
Projected Parole Date: 07/12/2015
Last Paroled Date:

Projected Discharge Date:  07/12/2019

SENTENCING INFORMATION
MITTIMUS: 11CF837
CLASS: 3
COUNT: - 1
OFFENSE: AGG BATTERY/USE DEADLY WEAPON
CUSTODY DATE: 07/07/2011
SENTENCE: 8 Years 0 Months 0 Days
COUNTY: ST-CLAIR
SENTENCE DISCHARGED?: (NG
!

http:/Asa2.illinois.g owIDOC/OF FEN DER/Pages/inmateSearch.aspx:

113
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Offender Search ; Inmate Search

MITTIMUS: 11CF937

CLASS: 4

COUNT: 1

OFFENSE;: DOMESTIC BTRY/BODILY HARM PRI
CUSTODY DATE: 07/07/2011

SENTENCE: 6 Years 0 Months 0 Days
COUNTY: ST-CLAIR

SENTENCE DISCHARGED?: ¢ NO

MITTIMUS: 106CF709

CLASS: 2

COUNT: 1

OFFENSE: AGGRAVATED DOMESTIC BATTERY
CUSTODY DATE: 05/01/2008

SENTENCE: 4 Years 6 Manths 0 Days
COUNTY: ST-CLAIR

SENTENCE DISCHARGED?: :YES

MITTIMUS: 03CF734

CLASS: 4

COUNT: 1

OFFENSE: KNOWINGLY DMG PROP/SCHOOL <300
CUSTODY DATE: 10/14/2004

SENTENCE: - 2 Years 0 Months @ Days
COUNTY: ST-CLAIR

SENTENCE DISCHARGED?: ;YES

MITTIMUS: 86CR0O11201

CLASS: M

COUNT: 1

QFFENSE: MURDER/INTENT TO KILL/INJURE
CUSTODY DATE: 12/18/M1985 -
SENTENCE: 29 Years 0 Manths 0 Days
COUNTY: COOK

SENTENCE DISCHARGED?: :YES

MITTIMUS: 86CRO11201

CLASS: X

COUNT: 1

OFFENSE: ARMED ROBBERY
CUSTODY DATE: 12/18/1985

SENTENGCE: 10 Years 0 Months 0 Days
COUNTY: COOK '
SENTENCE DISCHARGED?: {YES

MITTIMUS: 86CR011201

CLASS: 2.

http:ffwwaw2 1llinois.goviDOC/OFFENDER/Pag es/inmateSearch.aspx

23



112002014 ' Offender Search : Inmate Search

COUNT: 1

OFFENSE: RECEIVE/POSS/SELL STOLEN VEH
CUSTODY DATE: 12/18/1985

SENTENCE: 7 Years 0 Months 0 Days

COUNTY: COOK '

SENTENCE DISCHARGED?: {YES

The information made availabie on this database service isfor the general public
and iaw enforcement 1o promote the interest of public safety. The best effort has
been made to ensure that informaticn published istrue and complete, however
the Infermation can guickly change. Accordingly, before making any assumption
that szid information isfactual and compisate, please send writien correspondence
to the llinois Department of Comections- Public Informaticn Office, 1301
Congcordia Court, P.O. Box 19277, Springfield, 1L 82764-5277. Please see

thelllinois Department of Cormections full disclaimer page for impostant
information. .

conduct another search
retum to the IDOC homepage

lllinois Department of Comections
1301 Concordia Court, PO Box 18277 .
Springfield, Winois, 62794-2277
217-558-2200 | 800-546-0844 TDD

http: A2 illinois.g oD OC/OF FEN D ER/Pag es/lnmateSear ch.aspx
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