No. 94776

IN THE
SUPREME COURT OF ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS, exrel.
JAMESE. RYAN, Attorney General of the State
of Illinais, Opposition To Motion For
Leave To File Complaint
Petitioner, For Mandamus
V.

GEORGE H. RYAN, Governor of the State of
[llinois; and THE ILLINOIS PRISONER REVIEW
BOARD, aswdl asits members:

ANNE R. TAYLOR (Chairperson), ANTHONY
AGEE, ARVIN BODDIE, NANCY BRIDGES-
MICKELSON, VICTOR BROOKS, JAMES
DONAHUE, ROBERT L. DUNNE, CRAIG
FINDLEY, SUSAN FINLEY, WILLIAM HARRIS,
BARBARA HUBBARD, MILTON MAXWELL,
JORGE MONTES and NORMAN SULA

Ora Argument Requested

N N N N N N N N N N N N N N N N N N N N

Respondents.

RESPONDENTS OPPOSITION TO
MOTION FOR LEAVE TO FILE COMPLAINT FOR MANDAMUS

The Honorable George H. Ryan, Governor of the State of Illinois, The lllinois
Prisoner Review Board ("IPRB"), and its individua members acting in their officid capacities,
by their Specid State Counsds James R. Thompson and Kimball R. Anderson, hereby oppose
Attorney Generd James Ryan’'s Motion for Leave To File A Complant for Mandamus.

The Attorney Generd's proposed Complaint violates this States higtoric
separation of powers doctring, fails to state a clam upon which mandamus can be granted, and is
premised on a fundamenta misunderdanding of the Governor's conditutiona powers to grant

clemency. Indeed, Attorney Generd Ryan's argument that the Governor's clemency power does



not attach until the prisoner's sentence is find has been squardy regected in a formd, published
opinion issued by a former lllinois Attorney Genera. Moreover, Attorney Generd Ryan's
agument that the legidation governing the form and method of presenting cdemency petitions
creates a condition precedent to the exercise of the Governor's clemency powers aready has been

rejected by this Court. See People ex rd. Smith v. Jenkins, 325 IIl. 372 (1927). As explained

herein, Attorney Genera Ryan's Mation is not well-founded and it should be denied.
ARGUMENT

The Attorney General's Proposed Complaint Violates This State's Historic
Separation of Powers Doctrine.

A. ThisCourt Cannot Mandamus The Governor Over His Objection.

In the history of our great State, this Court occasiondly been asked to issue writs
of mandamus againgt a Governor. On every occasion, this Court has refused to issue such a writ
over the objection of the Governor. The reason is that the separation of powers doctrine
prohibits this Court from exercising its mandamus authority against the Governor.

This Court fird conddered this issue in People ex rd. Billings v. Bisdl, 19 Ill.

229 (1857). Billings, a holder of dtate bonds, asked this Court to issue a writ of mandamus
agang Governor Bissdl, compdling him to reissue new bonds that reflected the interest accrued
on the ingruments. This Court characterized the issue of whether it could mandamus the
Governor as a "grave question” and it ultimately refused to do s0. Id. at 230-31. This Court
explaned tha:

[n]either of the three great departments into which our government

is, by the conditution, divided, is subordinate to, or may exercise

any control over, another, except asis provided in the condtitution.

Id. a 231. To be sure, this Court has a responghility to construe the condtitution and laws of

the State. This authority, however, hasits limits as explained by the Bissl Court.



We cannot restrain the Governor from issuing the bonds of the
State, contrary to law, but when the question is properly presented
before us, we can declare such bonds void; and so of a patent for
the public land, which he might issue. And so, if he should step
beyond his conditutiond sphere, and unlawfully imprison a party,
we could discharge such party on habeas corpus. But we have no
power to compe ether of the other departments of the government
to perform any duty which the conditution or the lawv may impose
upon them, no matter how palpable such duty may be, any more
than ether of those departments may compe us to perform our
duties. The Governor is, and must be, as independent of us as is
the legidature, or as we are of elther of them.

Id. at 231-32. The higoric principles articulated so well in Bisdl have been reaffirmed by the

lllinois Supreme Court many times. See, eq., People ex rel. Harless v. Yates, 40 Ill. 126 (1863);

People ex rd. Harless v. Hatch, 33 Ill. 9 (1863); People ex rel. Bacon v. Cullom, 100 Ill. 474

(1881); People ex rel. Bruce v. Dunne, 258 Ill. 441 (1913).

For example, in People ex rel. Harless v. Yates, 40 Ill. 126, this Court cited

BisHl and flatly refused to issue a writ of mandamus againg the Governor to compel him to do
a minigerid act, gating: "It cannot be objected that the writ will not lie agang the Governor.”

Id. Smilaly, in People ex rel. Harless v. Hatch, 33 Ill. 9, the dtate legidature was disbanded

pursuant to a proclamation issued by the Governor. The Court refused to use its mandamus
authority to void the Governor's action, noting that "this case does not come within the reach of a

mandamus.” |1d. a 28 (Breese, J. concurring). Likewise, in People ex rel. Bacon v. Cullom, 100

lll. 472, a request for writ of mandamus was sought to require the Governor to hold a specia
election regarding an unexpected vacancy on the county court bench. The Governor instead
gppointed a successor.  Relying on the reasoning of Bissl, the Court held that any mandamus

action againg the Governor was improper. 1d. Agan, in People ex rel. Bruce v. Dunne, 258 IlI.

441, the Court refused on separation of powers grounds to issue a writ of mandamus compeling



the Governor to certify date dection returns regarding two disputed seats in the Generd

Assembly. 1d. at 450; ¢f. Rock v. Thompson, 85 I11. 2d 410 (1981).

Remarkably, the Attorney Generd, in his Motion and proposed Complaint for
Mandamus, completely ignores the separation of powers doctrine and the unbroken line of
decisons of this Court refusng to mandamus the Governor over his objection.  Equaly
remarkable, the Attorney Generd, in his proposed Complaint For Mandamus, cites Orenic v.

[llinois State Labor Reations Bd., 127 Ill. 2d 453 (1989); People ex rd. Fullenweider v. Jenkins,

322 11l. 33 (1926); and People ex rd. Smith v. Jenkins, 325 Ill. 372 (1927), for the propostion

that a writ of mandamus in this case would be "gppropriate.” (Complaint at 5). These cases are
ingppogite, and the Attorney General's reliance on them is completely misplaced.

None of the cases relied upon by the Attorney Generd involved issuing a writ of
mandamus to the Governor of the State of Illinois. In Orenic, this Court issued a writ of
prohibitio? (and not a writ of mandamus) to the Illinois State Labor Relations Board in a

collective barganing disoutee.  The Orenic decison provides no support for the Attorney

1 In Rock, a plurdity of justices approved the issuance of a writ of mandamus, but only because
Governor Thompson voluntarily submitted to this Court's jurisdiction and did not object to the
issuance of the writ on separation of powers grounds. Rock v. Thompson, 85 Ill. 2d 410, 430-31
(Smon, J, concurring). Ingead, Governor Thompson "concluded that the unresolved
continuation of the controversy over the Senate presdency would be chaotic and stated that he
was willing to have this court tdl him if there is some conditutiond duty he had left undone”
Id.

2

Mandamus and prohibition are both extreordinary writs. Mandamus is discretionary and is
aopropriate only where there is a clear right to the requested relief, a clear duty of the respondent
to act, and clear authority in the respondent to comply with the writ. League of Women Voters
v. County of Peoria, 121 Ill. 2d 236 (1987). For a writ of prohibition to be issued, the action to
be prohibited must be judicid or quas-judicid in naure the jurisdiction of the tribund against
which the writ is sought must be inferior to that of the issuing court; the action to be prohibited
must be dther outdde the tribund’s jurisdiction or, if within its jurisdiction, beyond its
legitimate authority; and the petitioner must be without any other adequate remedy. People ex
rel. No. 3J. & E. Discount, Inc. v. Whitler, 81 111. 2d 473 (1980).




Gengrd's podtion here and, if anything, demondrates why issuing a writ of prohibition to

Governor Ryan and the IPRB would be entirdy improper. Similarly, People ex rd. Fullenweider

v. Jenkins did not involve the issuance of awrit of mandamus againgt the Governor.

The third case relied on by the Attorney Generd, People ex rd. Smith v. Jenkins,

merits greater attention because it clearly demondrates why a writ of mandamus in this case
would be improper. In that case, Ignatz Potz had been convicted of murder and sentenced to be
hanged on June 16, 1922. The Governor commuted his punishment to life imprisonment and
later commuted his sentence to a term of eight years. The Statés Attorney of Lake County
petitioned for a writ of mandamus, not againg the Governor, but agangt a variety of date
officdds (the Director of Public Wdfare, the Warden of the Illinois State Penitentiary, etc.)
compelling them to expunge from their records the Governor's commutation. The Stae's
Attorney of Lake County, just like Attorney Genera Ryan in this case, argued tha the
Governor's commutation interfered with the exclusve right of the judica branch to impose

sentence.  Compare Complaint at 5, with People ex rd. Smith v. Jenkins, 325 IIl. a 374. The

Stae's Attorney, just like the Attorney Generd in this case, dso argued that the Governor's
commutation of Mr. Potz was "improper”" because Mr. Potz's clemency petition was not in proper
form. Indeed, by datute (Smith-Hurd Rev. St. 1925, c. 104 %% dl clemency petitions had to be
made in writing and accompanied by statements of the sentencing judge and prosecuting attorney
regarding the merits of the petition. Because Potz's petition had not been in the proper form
required by statute, the State's Attorney contended that the Governor had no authority to hear or
grant Potz's clemency petition.
This Court forcefully rejected the State's Attorney's contentions as follows:

The [lllinoig Conditution has given him [the Governor of the
Stae of lllinoig [the] power over judgments of conviction for dl



crimind offenses by section 13 of article 5. . . . Having this power

by the Condtitution, his use of it cannot be controlled by ether the

courts or the Legidature. His acts in the exercise of the power can

be controlled only by his conscience and his sense of public duty.
325 1ll. a 374. As for the fact that Potz's clemency petition was not in proper form, this Court
explaned tha dthough the legidature could regulate the manner of applying for reprieves,
commutations, and pardons,

[tihe giving of datements or opinions by the judge or prosecuting

attorney is not made a condition precedent to the Governor's

action, and the requirement of them does not hamper his freedom

of action in any way, for the Governor may act without such

datements for any reason satisfactory to him.  The publication of

notice may aso be dispensed with by the Governor when, in his

judgment justice or humanity requires.
Id. at 375-76. Accordingly, this Court denied the requested writ of mandamus.

Therefore, under settled precedent, the Attorney Generd's petition for writ of
mandamus againgt Governor George H. Ryan cannot be sustained.

B. This Court Cannot Mandamus The IPRB In Clemency Matters Over The
Governor's Objection.

The power of clemency beongs solely to the chief of the executive branch, the

Governor. 1ll. Congt. art. V, § 12; see dso People ex rd. Smith v. Jenkins, 325 IlI. at 375; People

ex rd. Brundage v. La Buy, 285 Ill. 141, 144 (1918). When each branch of government is

"acting within the limits asdgned to each, neither can control or dictate to the other. The
presumption is, that one is as likey to be right, or as liable to e, as the other.” Bisdl, 9 1lI. at
233. The Court reiterated these principles in Dunne, supra, noting thet it is not the function of
the courts "to pass upon the wisdom" of the acts of the chief executive. Dunne, 258 IlI. at 454.

Accordingly, in those areas where the find authority to act is reposed by the Illinois Condtitution



to the discretion of the Governor, he is ultimately accountable only “to the high tribunds of his
own conscience and the public judgment.” Bissl, 29 111. at 234.

The IPRB has no power to grant clemency. On clemency matters, the role of the
IPRB is to review petitions and make confidentia recommendations to the Governor. 730 ILCS
5/3-3-1(a)(3). The Governor gppoints al fifteen members to the IPRB and desgnates its
Chairman. 730 ILCS 5/3-3-1(b). When it hears gpplications for executive clemency, the IPRB
acts only as the Governor’s agent by submitting recommendations to the Governor that he is free

to accept or reject. People ex rel. Abner v. Kinney, 30 Il. 2d 201, 206 (1964).

Because in clemency matters the IPRB acts solely on behdf of the Governor, the
separation of powers doctrine applies with equal force to the Attorney Generd's attempt to
mandamus the IPRB. Moreover, this Court has held that when a writ of mandamus is sought
agang two persons, it must be properly dlowable againgt both, or the writ cannot issue a al.

People ex rel. Harless v. Yates, 40 Ill. 126. In Yates, awrit of mandamus was sought againg the

Governor and the Lieutenant Governor of the State of Illinois. The writ sought to compel them
to file with the Secretary of State a bill passed by the legidature. This Court held:

The case of The People ex rd. Billings v. Bissel, Governor, 19 Il
229, is decidgve of this motion. A writ of mandamus will not lie
agang the governor for the purpose indicated in the petition. And
the petition being againg two, as it cannot be sustained as to one of
them, it must necessarily be denied asto both.

40 Il 126. Therefore, under settled precedent, the Attorney Generd's petition for writ of

mandamus againgt the IPRB cannot be sustained.



. The Attorney General Has Failed To Allege The Essential Elements Of An Action
For Mandamus.

A. Mandamus |Is Appropriate Only Where There Is A Clear Duty To Act, A
Clear Right To The Requested Relief, And Clear Authority To Comply With
TheWrit.

Mandamus is an extraordinary remedy. It is discretionary and is appropriate only

where there is a clear duty of the respondent to act, a clear right to the requested relief, and clear

authority in the respondent to comply with the writ. League of Women Voters v. County of

Peoria, 121 1ll. 2d 236 (1987); People ex rdl. Sanitary Dig. of Chicago v. Schlaeger, 391 Ill. 314,

331-32 (1945). Mandamus is not proper where the duty of the officer sought to be coerced must

firs be determined. People ex rd. Council 19 of Am. Fed'n of State, County & Mun. Employees

v. Egan, 52 1ll. App. 3d 1042, 1045 (1t Dist. 1977). Here, the Attorney Generd's proposed
Complaint For Mandamus fals to dlege any of the essentid eements for issuance of a writ of
mandamus. There is no duty of the respondents to act; there is no clear right to rdief; and there
isno clear obligation of the respondents to comply with the writ.

The Illinois Conditution imposes no "duty" on the Governor in regad to
commutations. The conditution only grants to the Governor discretionary authority to "grant
reprieves, commutations and pardons, after conviction for dl offenses on such terms as he thinks
proper.” lll. Condt. at. V § 12. The drafters of the lllinois Congtitution intended for the Governor
to have "full and untrammeled discretion” in his ability to grant pardons and commute sentences.

People ex rd. Symonds v. Gudano, 124 Ill. App. 2d 208, 220 (1t Dist. 1970). The only

condraint on the Governor's decison to commute a sentence is "his conscience and his sense of

public duty." People ex rd. Smith v. Jenkins, 325 Ill. a 374. As dated during the Sixth Illinois

Condgtitutiona Convention by Delegate Friedrich, "[tjhe governor could now and can pardon

everyone in Staeville, including those on desth row, and can continue to do it under [the lllinois



Condtitutional datute giving the Governor clemency power]. He has complete authority in this
area." 58 Record of Proceedings, Sixth lllinois Congtitutional Convention 1332.

Without acknowledging either the separation of powers doctrine or the precedent
governing the essentid dements of a writ of mandamus, the Attorney General asks this Court to
redrict the Governor's discretionary power under the lllinois Condtitution to grant clemency to
two classes of prisoners — even though no such redrictions can be found in the conditutiona
grant of clemency power to the Governor and even though the Governor has yet to exercise his
discretion.  The first class is comprised of prisoners who have not signed petitions on their own
behdf. The second class is comprised of prisoners who have been convicted and sentenced, had
their sentences overturned, and are now awaiting new sentencing hearings  The Attorney
Generd cannot establish that the Governor has a clear duty to refrain from commuting the degth
sentences of these prisoners.

B. No Clear Duty Exists To Refrain From Pardoning Persons Who Have Not
Signed, Or Who Cannot Sign, A Petition For Clemency.

For over a century, the lllinois Conditution has permitted the legidature to
regulate the manner, or form, in which an gpplication for clemency can be made to the IPRB and
its predecessor boards.  The 1870 Illinois Condtitution provided that "the governor shdl have the
power to grant reprieves, commutations and pardons, after @nviction, for dl offenses, subject to
such regulations as may be provided by law rddive to the manner of applying therefor.” III.
Cong. of 1870, at. V 8 13. When this condtitutional provison was debated at the 1870
Condtitutional  Convention, it was dated that the purpose of the language was to "leave the
Legidature full power to prescribe that notice should be given, or that certain persons who have

acted as officers to hear and pass upon the case should sign the petition; but it would not



authorize the Legidaure in any way to cut off the right of the executive to use his discretion.” 1
Debates and Proceedings of the Condtitutional Convention of the State of Illinois 785 (1870).

The 1970 Illinois Congitution grants to the Governor the authority to grant
cdemency in essentidly the same manner:  "The Governor may grant reprieves, commutations
and pardons, after conviction, for al offenses on such terms as he thinks proper. The manner of
goplying therefore may be regulated by law." 1ll. Const. art. V, § 12. When the delegates to the
1970 Congitutional Convention debated this provison, they made it clear that they did not give
the Legidature the ability to restrict the Governor's clemency power.

[T]he legidature only has the authority to set up the procedure for

goplying for a pardon. The legidature does not have any authority

to grant pardons or direct when a governor shdl exercise his

discretion or how he shdl exercise it. . . . [The Governor] could

grant a pardon to anybody, no natter what the offense or what the

Generd Assembly would say.

58 Record of Proceedings, Sixth Illinois Congtitutional Convention 1331-32.

The legidature has regulated the manner in which petitions can be submitted by
requiring tha petitions "shdl be . . . 9gned by the person under conviction,” 730 ILCS 5/3-3-
13(a), and that petitions "may not be commenced on behdf of a person who has been sentenced
to death without the written consent of the defendant, unless the defendant, because of a menta
or physicd condition, is incapable of asserting his or her own dam." 730 ILCS 5/3-3-13(c).
This legidation, however, was not intended to, does not, and conditutionally could naot, limit the

Governor's power to commute the sentence of persons who have not sgned a petition on ther

own behdf.  The lllinois Conditution does not make such formdlities a condition precedent to

3 The Attorney Generd dtates that he is unaware that any inmates are incapable of deciding for
themsdves and, therefore, asks that al unsgned petitions be disregarded. (Compl. a 8). The
IPRB, however, is aware of a least seven cases where the inmates may be incapable of deciding
whether to Sgn their petitions.

10



the exercise for the Governor's clemency power. Ingeed, it only alows the legidature to
regulate the form and manner of filing petitions by those persons who wish to have formd
petitions considered by the IPRB or the Governor.

This conclusion is inescgpable from the history of the 1870 and 1970 conditutions
and from the legidation that added the "Sgnature' requirement for petitions. When asked to sign
the "dgnature’ legidative amendment in 1996, Governor Jm Edgar was concerned that it might
be incorrectly consgtrued to limit the Governor's clemency powers. Thus, he inserted darifying
language in his amendatory veto. This language, which was accepted by the legidature, provides
that "nothing in this Section shdl be condrued to limit the power of the Governor under the
congtitution to grant a reprieve, commutation of sentence, or pardon.” 730 ILCS 5/3-3-13(e).

The concluson tha there ae no legidative conditions precedent on the
Governor's clemency powers aso is compdled by this Court's decisons. As explained above,

this Court in People ex rd. Smith v. Jenkins, 325 Ill. 372, expresdy rgected the argument that

the legidature could impose conditions precedent on the Governor's clemency powers.  This
Court held that a petitioner's falure to comply with the then-exiding satutory conditions for
aoplying for cdemency (requiring that applications had to contain statements from the judge and
prosecuting attorney regarding their postions on the gpplication) did not deprive the Governor of
his condtitutiond authority to grant clemency or a pardon. Indeed, the legidature could not
"hamper [the Governor's] freedom of action in any way, for the Governor may act without such
datements for any reason satisfactory to him." Id. a 375. The Court further held that the
Governor's action was gill vaid even if it violated the Parole Act. "If an act of the Governor, in

the exercise of his conditutiond authority to commute a sentence, is incongstent with the Parole

11



Act, then the Parole Act, 0 far as its enforcement would impose a limitation upon the
Governor's condtitutional power, must give way to the Condtitution.” 1d. at 377.

In a lengthy footnote to his proposed Complaint For Mandamus, the Attorney
Gengrd dtempts to distinguish Jenkins by arguing that the Jenkins Court refused to grant the
writ of mandamus because the datute at issue "would essentidly have provided a recacitrant
prosecutor or judge with a veto over the governor's clemency power.” (Complaint a 10, fn. 5).
The Attorney Generd, however, has completdly misread the Jenkins decison. The datutory
provison a issue in Jenkins did not give a prosecutor or judge veto power over clemency. On
the contrary, the datute provided that if the petitioner falled to submit the datements of the
prosecutor or judge, the petitioner could explain the reason for the absence of Statements.
Jenkins 325 IIl. a 375. The prisoner in Jenkins had failed to provide ether the statements or a
resson why the statements were not obtained. This Court nevertheless held that the Governor's
grant of a pardon was vdid and did not give any credence to the arguments that Attorney
Generd Ryan now atempts to recycle. Thus, it is settled that the legidature can neither redrict

nor usurp the Governor's power to grant clemency. See aso People ex rdl. Brundage v. La Buy,

285 IIl. 141, 143 (1918) ("It is the fundamenta law and no act of the Legidature in contravention
of [the Governor's condtitutional clemency power] can bevdid.").

The Attorney Generd's argument, which lacks support from the plain language of
the lllinois Conditution, the conditutionad debates, the datutes, the legidaive history, and this
Court's decisons, dso lacks common sense.  Caried to its logical extreme, the Attorney
Gengrd's argument would deny the Governor the power to act in Stuaions where any civilized

country would expect its chief executive officer to act. In light of this Stat€'s recent history of

12



putting thirteen innocent men on death row,* some of whom came periloudy dose to being
executed for crimes they did not commit, it is not difficult to imagine a gStuation where an
innocent death row inmate is strapped to the gurney, on his way to the death chamber, and new
DNA evidence emerges tha completely exonerates the inmae and conclusvely indicts another
person (who has now confessed). If that innocent person, for whatever reason (an intent to
commit suicide, a refusd to Sgn anything that might detract from his dam of innocence, €c),
had faled to Sgn a demency petition, the Governor would be helpless to act under the Attorney
Generd's interpretation of this State's Condtitution.

C. No Clear Duty Exists To Deny Clemency To Persons Convicted, But Not Yet
Finally Sentenced.

The Illinois Conditution empowers the Governor to "grant reprieves, pardons,
and commutetions, after conviction, for al offenses on such terms as he thinks proper.” Il
Cong. art. V. 8§ 12 (emphasis added). The words "after conviction" as used in this context mean
that the Governor's power ataches immediately upon entry of a guilty verdict after a tria or

upon apleaof guilty by the defendant.

4 The lllinois death pendty statutes have been revised over the years. See generaly Moore v.
lllinois, 408 U.S. 786 (1972) (invalidated Illinois scheme); Rice v. Cunningham, 62 11I. 2d 353
(1974) (desth pendty datute unconditutiona). In 1977, the lllinois Legidaure enacted a new
death pendty datute. Since that time, more than 275 individuas have been sentenced to death.
Approximately 160 persons are presently on deeth row. Twelve death row inmates have been
executed under the current scheme. Thirteen wrongfully convicted death row inmates have been
rleased from custody. In response to the dartling number of innocent people on death row,
Governor George H. Ryan declared a moratorium and created a commisson to recommend
improvements to lllinois flawed desth pendty scheme. The Governor's Commisson researched
the cases of the thirteen desth row inmates released from custody. In its Report released April
2002, the Commisson concluded that: "All 13 cases were characterized by relativdy little solid
evidence connecting the charged defendants to the crimes™ Report of the Governor's Commn
On Capita Punishment, at 7 (April 15, 2002). The Rolando Cruz case was cited as an example.

13



1 Attorney General Ryan's Argument Contravenes A Well-Reasoned
Published Opinion By His Predecessor.

Attorney Generd Ryan argues that, contrary to the plain language of the lllinois
Condtitution, the Governor's power to grant reprieves, pardons, and commutations does not
atach upon a finding of guilt, but must indead wait until find sentencing. Remakably, he fals
to even acknowledge awell-reasoned published opinion by his predecessor to the contrary.

William Stead, Attorney Gengrd of lllinois, examined the language in the Illinois
Condtitution giving the Governor the power to grant demency "dfter conviction." After carefully
consdering the matter, he issued a published opinion that the Governor's power to pardon begins
after a plea of guilty or a finding of guilt by a jury. 1912 Ill. Atty Gen. Biennid Rep. a& 109
115. In the opinion, Attorney Generd Stead considered a pending bill that would have given the
courts the power to withhold the imposition of sentence, to order probation, and to discharge the
defendant if probation were successfully completed. The Governor had requested that Attorney
Generd Stead consder whether the bill would uncongtitutionally confer on the courts the power
to pardon.

Attorney Generd Stead framed the issue as follows:  "If the pardoning power of
the Governor ataches when a defendant has pleaded guilty or has been found guilty by verdict, it
is difficult to escape the conclusion that this bill confers that power upon a coordinate branch d
the govenment” Id. a 113. Attorney Genera Stead noted that both Virginids and
Massachusetts  condtitutions give thelr governors the power to pardon after conviction, and

courts in these dtates have held that the governor's power to pardon begins after a finding of

14



quilt. Id. at 113-14.° In Blair v. Commonwedth, 66 Va 850 (1874), for example, the Virginia

court stated:

Why is it required that conviction shall precede pardon? It can

only be that before an offense is pardoned it shdl be legdly

ascertained that there is an offense and who is the offender. Both

of these matters are fully ascertained by the verdict of a jury, upon

the plea of not guilty to an indictment charging the offense in such

circumgantia detail asto place its identity beyond dl question.
1912 Ill. Att'y Gen. Biennid Rep. at 114. Attorney General Stead concluded that the Governor's
power to pardon begins after a finding of guilt "when an accused person has pleaded guilty or
has been found guilty by verdict, the pardoning power of the Governor then attaches and by no
legidative action could this pardoning power be trandferred to any other depatment of the
government.” Id. at 115.

Attorney Generad Stead dso found authoritative this Court's decison in People v.
Allen, 155 Ill. 61 (1895). In Allen the Court held tha the tria court invaded the Governor's
pardoning power by indefinitdly suspending the sentencing of an individud found guilty of a
caime. Id. a 64. Thus, Allen dso supports the concluson that the Governor's power to grant
reprieves, pardons and clemency attaches after afinding of guilt or the entry of aguilty plea

Attorney Generd Stead's reasoning and concluson remain vaid today. His

opinion should be followed by this Court.®

° Other sates, besides Massachusetts and Virginia, have interpreted congtitutional pardoning
provisons to include the pardoning of individuads found guilty but not sentenced. See In re
Anderson, 34 Cal. App. 2d 48 (1939); Snodgrass v. State 150 SW. 162, 172-74 (Tex. 1912);
People v. Marsh, 84 N.W. 472, 473 (Mich. 1900); Parker v. Tennessee, 53 SW. 1092 (Tenn.
1899); State v. Butler, 18 So. 943, 949 (La. 1895); State v. Alexander, 76 N.C. 231 (N.C. 1877).

¢ Although not binding on the courts, a well-reasoned opinion of the Attorney Generd is entitled
to "condderable weight," especidly in a matter of firg impresson in lllinois  Bonaguro V.
County Officers Electora Bd., 158 Ill. 2d 391, 399 (1994) ("We agree with the Attorney
Generd's reasoning and conclusons on this issue™); see dso Harris County Commrs Ct. v.
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2. Attorney General Ryan's Reliance on Faunce v. People Is Misplaced.

Attorney Generd Ryan relies heavily on Faunce v. People, 51 Ill. 311 (1869), for

the propogdtion that a finding of guilt is not a "conviction,” as that term is used in the Illinois
Condtitution. The Attorney Generd's reliance on this decison is misplaced.

Whether a governor could pardon someone before sentencing was not the issue in
Faunce. Ingead, the issue was whether, under a datute that rendered certain convicts
incompetent to tedtify, a witness was competent who had been convicted, but was not yet
sentenced. The Faunce Court held that such a witness was not incompetent to testify. In
judtifying its decison, the Court cited the pardon provison of the Conditution of 1848, Ill.
Congt. of 1848, art. 1V, § 8, which:

[alfter conferring upon the governor the power to grant reprieves,

commutations and pardons after conviction . . . declares that "he

ghdl, biennidly, communicate to the generd assembly each case

of reprieve, commutation or pardon granted, dating the name of

the convict, the crime for which he was convicted, the sentence

and its date, and the date of commutation, pardon or reprieve.”
51 Ill. a 313. The Faunce Court observed that this provison of the 1848 Conditution
"manifestly contemplates a judgment or sentence as necessary to a conviction, or why require, in
each case of conviction and reprieve, commutation or pardon, to report the sentence and its
date?' 1d. This observation was dictum and, in any event, was based on a reporting requirement
present in the lllinois Condtitution of 1848, but omitted from the pardon provisons of the Illinois
Congtitutions of 1870 and 1970.

For these reasons, Attorney Genera Stead, in issuing his forma opinion of 1912

undoubtedly found Faunce neither controlling nor persuasive.

Moore, 420 U.S. 77, 87 n.10 (1975) ("Opinions of the Attorney Genera are entitled to careful
consderation by the courts, and quite generally regarded as highly persuasive.”).
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3. Attorney General Ryan's Strange Interpretation Of The Word
"Conviction" Is Inconsstent With Its Plain Meaning In Other Parts
Of The Congtitution.
"It is a rule of interpretation that, where a word is used more than once in a Satute
or instrument, it will be presumed to have been used with the same meaning throughout.” Board

of Educ. v. Morgan, 316 I11. 143, 147 (1925).

Attorney Genera Ryan has overlooked that the word "conviction” is used in the
[llinois Condtitution of 1970, not only in connection with the clemency powers of the Governor,
but dso in various other conditutiond provisons. Some provisons refer to both a "conviction"
and a "sentence’ in the same breeth. To give meaning b the word "sentence”’ in these instances,
and avoid making the word mere surplusage, the word "conviction" must be interpreted to mean

a finding of guilt without a sentence.  See Hirschfidd v. Barrett, 40 IIl. 2d 224 (1968) (The

presence of surplusage is not to be presumed in condtitutional congtruction.). In other instances,
the word conviction can only be interpreted to mean a finding of guilt, snce the congitutiona
provison discusses the consequences and pendties imposed after a conviction including a
sentence.

For example, the lllinois Conditution provides that crime victims shdl have a
right to "information about the conviction, sentence, imprisonment and release of the accused.”
lll. Cong. at. I, 8 81(8)(5). If "conviction" was defined in the conditution to mean both a
finding of guilt and a sentence, the word "sentence’ in this provison would be meaningless.
Snce dl words in conditutiond provisons should be congrued to have meaning, conviction
should be defined as afinding of guilt, not afinding of guilt and the imposition of a sentence.

The Illinois Conditution aso guarantees that persons accused of crimes are

entitled to bail except for "offenses for which a sentence of life imprisonment may be imposed as
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a consequence of conviction; and fdony offenses for which a sentence of imprisonment . . . shdl
be imposed by law as a consequence of conviction” when the accused poses a threst to other
peoples safety. 1ll. Cong. at. I, 8 9. In this condtitutional provison, the term sentence is not
used as an integral part of the term conviction. Instead, the word sentence is used to describe a
Separate consequence of a conviction.

Another section of the Illinois Conditution is entitted "Limitation of Pendties
After Conviction" and provides that "[n]Jo conviction shdl work corruption of the blood or
forfature of edate” Ill. Cong. at. I, 8 11. This provison smilaly digtinguishes between
"conviction” and the punishment imposed as a consequence of the conviction. Indeed, the very
title of this section makes that distinction. Because this provison limits the pendties that may be
imposed as a consequence of the "conviction,” it is beyond dispute that that a "pendty” is not
pat of "conviction" The plan meaning of this conditutiond provison is tha the conviction
precedes the imposed pendty or sentence.

The Illinois Condiitution dso refers to grounds for losing voting rights. "A person
convicted of a feony or otherwise under sentence in a correctiond inditution or jal . . " 1.
Cong. art. Ill, 8 2 (emphasis added). The digunctive wording in this provison indicates that the
terms on ether dde of the digunctive "or" ae dternative grounds of disqudification, rather than

gynonyms.  See People v. Franklin, 135 1ll. 2d 78, 106 (1990) ("material to either side of the

digunctive 'or' must be viewed separately”).
In summary, the word "conviction" & used in the lllinois Conditution

consgtently refersto afinding of guilt, and not to the find imposition of sentence.
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4, Attorney General Ryan’s Strange Interpretation Of The Word
"Conviction" Would Result In Irrational, Absurd, and Unjust
Consequences.
When interpreting the terms in the lllinois Conditution, "the conditution should
wherever possible be construed to avoid irrational, absurd, or unjust consequences.” People ex

rel. Engle v. Kerner, 32 Ill. 2d 212, 219 (1965); see also Ded v. United States, 508 U.S. 129,

132-33 (1993) (J. Scdia) (when congruing the word "conviction,” the court must do so in a
manner that avoids "drange consequences’ or an "absurd result.”). The condruction advanced
by the Attorney Generd produces an irrationd result, namey it would be impossble for
wrongfully convicted persons in lllinois to collect compensation under the Court of Claims Act
because they would be indligible for a pardon which is necessary for compensation.

The lllinois Court of Clams Act provides for the compensation of persons who
have been wrongfully incarcerated. 705 ILCS 505/8. After these persons are exonerated and
released from prison, they must obtain a pardon based on innocence from the Governor before
compensdtion is avallable under the gatute. Id. In Kely v. State, 36 Ill. Ct. Cl. 187 (1983), the
Court of Clams admonished that "[a] pardon from the Governor based on innocence is a
condition precedent to recovering in the State of lllinois for time served in the penitentiary
unjustly.”

In lllinoils, many men have been wrongfully adjudicated guilty, sentenced to
prison, and had their convictions reversed by the courts. These men then received pardons from
various Governors of the State of Illinois, sometimes with the Attorney Generd's Office joining
in their efforts to secure a pardon. Even though none of these men had a sentence pending
agang them at the time of the pardon, these pardons were vdid. The pardons alowed dl of

these wrongly convicted men to obtain compensation in the Court of Clams.  See e.g., Newsome
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v. State, 50 II. Ct. Cl. 389 (1997) (Attorney Generd Ryan's Office agreeing Newsome was

entitled to award); Horton v. Illinois, 34 Ill. Ct. Cl. 80 (1980); Haling v. lllinais, 32 Ill. Ct. Cl.

177 (1977); Coffey v. lllinois, 31 Il. Ct. Cl. 350 (1977); Rirovolos v. lllinais, 31 IIl. Ct. Cl. 82

(1976); Mostafa v. lllinis, 30 111. Ct. Cl. 567 (1975).

Under the definition of "conviction" now proposed by the Attorney Generd, it
would be impossible for an exonerated person to receive remuneration for a wrongful conviction.
According to the Attorney Generd, if an exonerated person's sentence has been overturned, he is
indigible for a pardon. Thus, he could never receive remuneration under the Court of Clams
Act. Clearly this is an absurd propostion that the Attorney Generad apparently has not
consdered in taking the positions set forth in his proposed Complaint For Mandamus.

[Il.  TheAttorney General’s Request For A Writ of Prohibition Is Devoid of Merit.

The Attorney Generd requedts, in the dternative, that this Court issue a writ of
prohibition directing the Governor not to consder the clemency petitions at issue.  (Complaint at
13-14, n. 7). Like a writ of mandamus, a writ of prohibition is an extraordinary writ. Orenic v.

[llinois S. Labor Rels. Bd., 127 1l. 2d 453, 467 (1989). For awrit of prohibition to issue,

the action to be prohibited must be judiciad or quas-judidd in

naiure; the jurisdiction of the tribund agangt which the writ is

sought must be inferior to that of the issuing court; the action to be

prohibited must be ether outsde the tribund's juridiction or, if

within its jurisdiction, beyond its legitimate authority; and the

petitioner must be without any other adequate remedy.
Id. a 468. From these basic requirements, it is obvious that the Attorney Generd's request for a
writ of prohibition mugt fail for severa reasons.

Firg, the Governor's grant of clemency is not judicid or quas-judicid in nature.
Executive clemency is a power vested entirely with the Governor.  The judiciary has no power to

grant clemency. Moreover, the Governor's discretionary grant of clemency can hardly be
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conddered a “judicid act" when, according to this Court's decisons, his discretion is limited

only by his "conscience and sense of public duty." People ex rd. Smith v. Jenkins, 325 Ill. a

374. Smilaly, the IPRB, in hearing gpplications for executive clemency, acts only "as the

Governor's agent,” and not in a judicid or adminidrative capecity. People ex rel. Abner v.

Kinney, 30 Ill. 2d 201, 206 (1964). Indeed, this Court has squardy held that the "[p]owers
granted under this act [to review and make recommendations regarding clemency petitions] to

[the IPRB] are not judicia in character." Peoplev. Joyce, 246 I1l. 124, 136 (1910).

Second, neither the Governor nor the IPRB are in any sense "inferior to that of the
issuing court.”  Orenic, 127 Ill. 2d a 467. The Governor, as head of the executive branch, and
the Illinois Supreme Court, as head of the judicid branch, are separate yet equa to each other.
As daed in the lllinois Conditution: "The legidaive, executive and judicd branches are
separate. No branch shall exercise powers properly belonging to another.” IIl. Congt. art. 11, § 1.
"The [separation of powers doctrine, with respect to the reationship between the executive and
judicid branches of government, is violated when . . . one branch usurps the authority of another

branch." People v. Inghram, 118 Ill. 2d 140, 146-47 (1987) (citations omitted). None of the

three branches of our State's governmert is subordinate to, or may exercise control over, another
branch, except as provided by the congtitution. See Bissl 19 Ill. at 231. Because the Governor
obtains his clemency power from the condtitution, "his use of it cannot be controlled by ether the

courts or the Legidature." People ex rel. Smith v. Jenkins, 325 IlI. at 374.

Third, for the reasons discussed herein, the actions sought to be prohibited by the
Attorney Generd are wel within the conditutiond powers of the Governor and his agert, the

IPRB.
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Fourth, the Attorney Genera does not lack an "adegquate remedy” within the
meaning of the Orenic decison. Here, neither the Governor nor the IPRB have even consdered
any clemency petitions, let done granted them. If ether the Governor or the IPRB in the future
should overstep therr conditutiona or datutory authority, neither the Attorney Generd nor this

Court are powerless to act. As this Court made clear in People ex rd. Billings v. Bissl, 19 IlI.

229, dthough it cannot mandamus or enjoin the Governor, or the Governor's agents, "“from doing
an unconditutiond act," it can refuse "to give effect to such act, or reieve] agang it, when
properly and judicidly applied for ... ." 19 IIl. & 232. By way of example, the Billings Court
dated thet if the Governor should

dep beyond his conditutiond sphere, and unlawfully imprison a

party, we could discharge such party on habeas corpus. But we

have no power to compe ether of the other departments of

government to perform any duty which the condtitution or the law

may impose on them, no maiter how papable such duty may be,

any more than dther of those depatments may compe us to
perform our duties.

In summary, the Attorney Generd has faled to pleed any of the essentid

eements for issuance of awrit of prohibition.

CONCLUSION

The Attorney Generd’s Motion For Leave To File A Complaint For Mandamus,
dthough accompanied with much politicd fanfare, is not a wdl-founded pleading. “A
proceeding for a writ of mandamus is an action a law. The pleadings are governed by the same

rules as apply to other actions a law . .. .” Osborne v. Bradford, 346 Ill. 464, 467 (1931). A

petition or motion for leave to file complaint for mandamus should be denied unless it sets forth

soecific facts establishing the essentid dements of a mandamus action. 1d. Here, the Attorney
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Genera has not met his burden. The rdief requested by the Attorney Generad cannot be granted
without violence to the lllinois Conditution, 150 years of settled Illinois Supreme Court

precedent, and good public policy.

Dated: October 1, 2002 GEORGE H. RYAN, THE ILLINOIS PRISONER
REVIEW BOARD, and its members

By:

One of their atorneys

James R. Thompson
Kimbal R. Anderson
Sarah M. Padgitt
Danidle A. R. Coffman
WINSTON & STRAWN
35 West Wacker Drive
Chicago, IL 60601
Telephone (312) 558-5600

Spoecial Sate Counsel For Respondents,
GOVERNOR GEORGE H. RYAN, THE | LLINOISPRISONER
REVIEW BOARD, AND ITSMEMBERS
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