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I. NEW GENERATION

The sun is setting on the civil rights revolution. Over the last decades,
the constitutional meaning of this egalitarian breakthrough has been inter-
preted by lawyers and judges who lived through the struggles of the 1950s
and 1960s. But as the profession moves into the twenty-first century, Earl
Warren and Martin Luther King, Jr., John F. Kennedy and Lyndon Johnson
are receding into history. If members of the rising generation are to inter-
pret the constitutional contributions of the fading past, their lived experi-
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ence will no longer enable them to place particular achievements within a
larger historical context. They will be obliged to select some canonical
texts as representative of the civil rights revolution and use this canon to in-
terpret the enduring meaning of this twentieth-century breakthrough. Just
as modern lawyers read the original Constitution, the Federalist Papers,
Marbury, and McCulloch to gain a sense of our early beginnings,' they
must formulate a similar canon if a new generation is to interpret the
achievement of its immediate predecessors.

But which texts should we select? Brown® is obviously one, but what
are the others? The choice is critical: While a few lucky historians may
spend a happy lifetime exploring the archives, lawyers and judges can af-
ford no such luxury. They are in the business of litigating and deciding
cases: The achievements of the past must be packaged into a readily avail-
able form for the very busy men and women who are charged with sustain-
ing our constitutional tradition. Canonization is a professional necessity.’

Once a text is admitted into the canon, it will be open to a variety of in-
terpretations, as the history of Brown suggests.* Nevertheless, the profes-
sion’s choice of canonical texts will shape profoundly the overall character
of the ongoing interpretive effort—determining what we see, and don’t see,
as we argue about the constitutional significance of the twentieth century.

* * *

This is the larger lesson of the recent Senate confirmation hearings of
John Roberts and Samuel Alito, which gave birth to an idea with a promis-
ing future in our constitutional life: the “superprecedent.” The basic prem-
ise of the hearings was this: While Supreme Court Justices are free to
overrule ordinary precedents, they must treat superprecedents as fixed parts
of the constitutional canon, which serve as fundamental points of reference
for further legal development. Led by Senator Arlen Specter, both Alito
and Roberts were quizzed endlessly on whether they would grant superpre-
cedential status to one or another leading decision of the twentieth century.
The paradigm case was Brown, whose superprecedential status was readily
acknowledged by both nominees.” But did Roe v. Wade, or other leading

! THE FEDERALIST (Jacob E. Cooke ed., 1961); McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316
(1819); Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803).

2 Brown v. Bd. of Educ., 347 U.S. 483 (1954).

3 For further discussion of canonization, see Bruce Ackerman, The Living Constitution, 120 HARV.
L.REV. 1737, 1739-56, 1751 n.32, 1753 n.38 (2007).

4 See David A. Strauss, Discriminatory Intent and the Taming of Brown, 56 U. CHI. L. REV. 935
(1989) (discussing the evolution of Brown’s constitutional meaning over time).
5 See Confirmation Hearing on the Nomination of Samuel A. Alito, Jr. to Be an Associate Justice of
the United States Supreme Court: Hearing Before the S. Comm. on the Judiciary, 109th Cong. 321, 452
(2006) [hereinafter Alito]; Confirmation Hearing on the Nomination of John G. Roberts, Jr. to Be Chief
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cases, deserve similarly privileged status? The nominees bobbed and
weaved in response,® but, for our purposes, the senators’ persistent ques-
tions were more important than the nominees’ particular answers. The Sen-
ate dialogues mark a new stage in the self-conscious elaboration of the civil
rights canon, forcing us all to reflect on the criteria we should use in identi-
fying the crucial legal texts of the twentieth century.

This is progress, but the next step might lead down a blind alley. Giv-
en our inveterate court-watching habits, we might be tempted to suppose
that the civil rights canon should be exclusively composed of judicial deci-
sions—and that the only interesting question is how to identify the cases
that should join Brown in qualifying for superprecedential status. We reject
this view, and urge the profession to broaden the canon to embrace the con-
stitutional amendments and landmark statutes of the civil rights era.

Brown was only the beginning of a complex process, lasting through
the 1960s and into the early 1970s, in which the American people finally
brought an end to Jim Crow and redefined their constitutional commitment
to equality. Without the rise of the popular movement led by Martin Luther
King, Jr., without the decisive victory of Lyndon Johnson over Barry
Goldwater in 1964, without the consolidations under Richard Nixon,
Brown’s promise might have been overwhelmed by a segregationist back-
lash at the polls and racial rioting in the streets. While the Supreme Court
remained important throughout the 1960s, constitutional leadership turned
to other branches, which broadened and consolidated Brown’s promise in
landmark statutes like the Civil Rights Act of 1964 and the Voting Rights
Act of 1965. A constitutional canon that fails to recognize the centrality of
these extrajudicial acts of popular sovereignty will blind the profession to
the full meaning of the civil rights revolution.

This is the broad argument presented in a recent lecture series by one
of us.” The present Article follows up with a particularly spectacular case
study of the distortions threatened by an overly court-centered canon. It
deals with the poll tax, one of the great symbols of Southern racism—and
an ongoing subject of public debate since the New Deal—that has been vir-
tually ignored in the scholarly literature.® But we try to do more than fill

Justice of the United States: Hearing Before the S. Comm. on the Judiciary, 109th Cong. 14445 (2005)
[hereinafter Roberts].

6 See Alito, supra note 5, at 321; Roberts, supra note 5, at 145.

7 See Ackerman, supra note 3.

8 The legal literature is remarkably thin. The constitutional problems raised by the poll tax were last
a source of sustained discussion in the 1940s. See, e.g., Louis B. Boudin, State Poll Taxes and the Fed-
eral Constitution, 28 VA. L. REV. 1 (1941); Joseph E. Kallenbach, Constitutional Aspects of Federal An-
ti-Poll Tax Legislation, 45 MICH. L. REV. 717 (1947); Henry N. Williams, Comment and Case Notes,
The Poll Tax and Constitutional Problems Involved in its Repeal, 11 U. CHL L. REV. 177 (1944). More
contemporary articles deal with the Twenty-Fourth Amendment only in relation to felony disenfran-
chisement or women’s suffrage. See, e.g., J. Whyatt Mondesire, Felon Disenfranchisement: The Mod-
ern Day Poll Tax, 10 TEMP. POL. & CIv. RTS. L. REV. 435 (2001); Ronnie L. Podolefsky, The Illusion of
Suffrage: Female Voting Rights and the Women'’s Poll Tax Repeal Movement After the Nineteenth
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this gap—we use the poll tax as a window into larger issues arising from
the construction of a suitable constitutional canon for the twenty-first cen-

tury.

Beginning in the 1930s, there were repeated efforts to enlist the federal
government in a campaign to abolish the tax. But these early campaigns
failed to achieve lasting results, at least until the climactic years of the civil
rights revolution. Then the dikes broke, and between 1962 and 1966 a cas-
cading wave swept away the poll tax once and for all: The Twenty-Fourth
Amendment, Section Ten of the Voting Rights Act,” and, finally, Harper v.
Virginia State Board of Elections."

Yet when lawyers today reflect upon the decline and fall of the poll
tax, only one of these texts remains familiar: surprisingly, it is Harper. We
say “surprisingly” because our official theory of the Constitution suggests
that the Twenty-Fourth Amendment should have primacy in the profes-
sional mind—after all, it’s part of the formal Constitution, and so its place
in the canon should be secure.

But the truth is otherwise. Many leading professors of constitutional
law would flunk a pop quiz on the Twenty-Fourth Amendment—nope, that
isn’t the one giving the District of Columbia voting power in presidential
elections!"" And so far as Section Ten is concerned, even election law junk-
ies might pause before they recall this now-obsolete section of the Voting
Rights Act (VRA)."” In contrast, any well-educated constitutional lawyer
can identify Harper as the famous Warren Court decision that condemns
wealth discrimination as an invidious basis for limiting the suffrage under
the Equal Protection Clause. We mean to challenge the prevailing frame of
legal understanding that places Harper in the foreground, Twenty-Four and

Amendment, 73 NOTRE DAME L. REV. 839 (1998); Sloan G. Speck, Comment, “Failure to Pay Poll Tax
or Other Tax”: The Constitutionality of Tax Felon Disenfranchisement, 74 U. CHI L. REV. 1549 (2007)
(arguing that the Twenty-Fourth Amendment should be construed narrowly to permit the disenfran-
chisement of tax felons). Despite his comprehensive ambitions, Professor Akhil Amar devotes pre-
cisely one and a half pages to the amendment. See AKHIL REED AMAR, AMERICA’S CONSTITUTION: A
BIOGRAPHY 442-44 (2005).
0 Voting Rights Act of 1965, Pub. L. No. 89-110, § 10, 79 Stat. 437, 442-43 (codified as amended
at 42 U.S.C. § 1973(b) (2000)).
10383 U.S. 663 (1966).
" The Amendment reads:
Section 1. The right of citizens of the United States to vote in any primary or other election for
President or Vice President, for electors for President or Vice President, or for Senator or Repre-
sentative in Congress, shall not be denied or abridged by the United States or any State by reason
of failure to pay any poll tax or other tax.
Section 2. The Congress shall have power to enforce this article by appropriate legislation.
U.S. CONST. amend. XXIV.
12 Voting Rights Act of 1965 § 10.

66



103:63 (2009) Canonizing the Civil Rights Revolution

Ten in the deep background. Reversing background and foreground will
not only generate new insights into the dynamics of popular sovereignty in
the 1960s; it will also allow a deeper understanding of Harper and the ex-
tent to which it deserves superprecedential status.

* * *

First things first: The Twenty-Fourth Amendment and Section Ten of
the VRA are a unique pair in our constitutional history. Both are aimed at
the same problem—the poll tax. Both condemn the tax—the Amendment
prohibiting it in federal elections, the landmark statute condemning its use
in state elections—but they employ different legal forms to express their
opposition. The federal ban takes the classical form of an Article Five
amendment. Section Ten takes the modern form of a “landmark statute”
passed in response to a presidential claim of a popular mandate for a revolu-
tionary reform of our constitutional arrangements. '

This unique juxtaposition permits a new perspective on some conven-
tional wisdom. If constitutional lawyers know anything, they know that a
formal amendment serves as the nation’s last resort, when all statutory
modes of revision have failed. Yet our sequence does not conform to this
banality. To the contrary, the Twenty-Fourth Amendment became part of
the Constitution in 1964, a year before the VRA, and its ban on poll taxes in
federal elections might well have been accomplished through the enactment
of a statute. In contrast, the VRA denounced the poll tax in state elections,
revolutionizing deeply entrenched constitutional understandings. If either
of these moves required a formal amendment, surely it was the latter, not
the former?

Indeed the National Association for the Advancement of Colored Peo-
ple (NAACP) opposed the Twenty-Fourth Amendment precisely because it
threatened to condemn further civil rights initiatives to the tender mercies of
a minority veto by the states under Article Five of the Constitution, which
requires ratification by three-fourths of the states.' But these highly plausi-
ble objections were ignored by the Kennedy Administration, Congress, and
the states as they proposed and ratified the amendment in the early 1960s.
What is more, when the state poll tax returned to center stage in 1965, the
NAACP’s fears proved well founded: the Twenty-Fourth Amendment
served as a powerful rhetorical weapon for opponents of further reform.

B See Ackerman, supra note 3, at 1742.

14 U.S. CONST. art. V. Atticle Five provides in relevant part:
The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose
Amendments to this Constitution, or, on the Application of the Legislatures of two thirds of
the several States, shall call a Convention for proposing Amendments, which, in either Case,
shall be valid to all Intents and Purposes, as part of this Constitution, when ratified by the
Legislatures of three fourths of the several States, or by Conventions in three fourths thereof,
as the one or the other Mode of Ratification may be proposed by the Congress.
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Nevertheless, the draftsmen of the VRA finally managed—in Section
Ten—to undermine state poll taxes through a self-consciously novel form
of lawmaking. In short, we will be telling a story in which the landmark
statute supersedes the classical amendment as the form of higher lawmak-
ing most appropriate for modern America.

The leading participants in the debates surrounding the Amendment
and the VRA were entirely aware of the potential significance of this trans-
formation in the forms of higher lawmaking. Why, then, has the impor-
tance of this shift from classical to modern been lost to view in our times?

Because Justice William O. Douglas, in his opinion for the Court in
Harper, erased the role of the amendments and landmark statutes of the
1960s in redefining the constitutional status of the poll tax. Although the
Twenty-Fourth Amendment and the Voting Rights Act specifically ad-
dressed the issue, Douglas preferred to strike down the tax on the basis of a
precedent-shattering interpretation of the Fourteenth Amendment. Since
American lawyers are inveterate court watchers, Douglas’s erasure has
blinded them to the importance of the constitutional politics of the 1960s in
legitimating this egalitarian breakthrough.

This failure is especially unfortunate, since Douglas’s slipshod opinion
is the result of historical accident. When Harper first came before the
Court in 1965, Justice Arthur Goldberg grasped its fundamental relationship
to the constitutional politics then gripping the nation. His colleagues did
not—indeed, a strong majority was initially inclined to uphold state poll
taxes in a summary opinion based on stare decisis. But Goldberg circulated
a dissent, emphasizing the Twenty-Fourth Amendment, which led them to
question their knee-jerk reaction and set Harper down for plenary consid-
eration. Unfortunately, Goldberg then resigned from the Court before
Harper came up for argument, and the task of writing the opinion fell to
Douglas. Although the Solicitor General, in a brief written by the young
Richard Posner,"” powerfully developed arguments based on the Twenty-
Fourth Amendment and the recently enacted VRA, Douglas simply ignored
them. '

In contenting ourselves with Douglas’s erasure, we are indulging in a
very superficial sort of court-watching. Unlike the Harper that resides in
our casebooks, Goldberg’s version would have invited its readers to see the
Court’s decision as the concluding stage of a three-part process in which the
Twenty-Fourth Amendment and Section Ten of the VRA served as essen-
tial preliminaries. Both Goldberg’s opinion and the Solicitor General’s

'3 Brief for the United States as Amicus Curiae, Harper v. Va. State Bd. of Elections, 383 U.S. 663
(1965) (No. 48).

16 We owe Goldberg’s unpublished opinion to the scholarly sleuthing of the late Professor Bernard
Schwartz, but the methodological significance of this discovery has not been adequately appreciated.
See Bernard Schwartz, More Unpublished Warren Court Opinions, 1986 SUP. CT. REV. 317 (discussing
Goldberg’s unpublished opinion).
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brief invite us to see poll-tax abolition as the product of a process of dy-
namic triangulation in which a formal amendment, a landmark statute, and
a Supreme Court opinion each played a significant role in expressing the
American people’s decision to strike down wealth discrimination in voting
during the 1960s.

From this vantage, our case study enriches a series of long standing
debates. A few months after Harper, Justice Brennan wrote a famous opin-
ion for the Court in Katzenbach v. Morgan,"”” which granted new authority
to constitutional judgments made by Congress under Section Five of the
Fourteenth Amendment. Our reinterpretation of Harper vindicates a much
broader role for Congress. In enacting the landmark statutes of the civil
rights era, Congress was responding to a constitutional mandate from the
American people to establish a new regime that would decisively move be-
yond the failed promise of Reconstruction.

Moving from process to substance, dynamic triangulation offers a new
perspective on the status of wealth discrimination in our constitutional law.
It accounts for Harper’s surprising endurance despite the Supreme Court’s
retreat on economic inequality over the last generation,' and it provides the
basis for a fundamental reinterpretation of leading cases on the constitu-
tional status of economic inequality in our democracy: the classic Buckley
v. Valeo® and the very recent Crawford v. Marion County Election Board.™
We also hope that our case study spurs others to launch further investiga-
tions of the civil rights canon. Only a series of careful, historically nuanced
studies will permit a deeper perspective on the constitutional legacy left to
us by the twentieth century.”

But for the present, it will be good enough to understand the poll tax.

II. THE TWENTY-FOURTH AMENDMENT

The Twenty-Fourth Amendment lies deep in the shadows, but the
slightest glance in its direction reveals a series of paradoxes. Begin with
the Amendment’s leading sponsor, Senator Spessard Holland of Florida.
One would suppose that the Senator leading the charge against the poll tax
would be a supporter of Martin Luther King, Jr., whose March on Washing-

17384 U.S. 641 (1966).

18 See, e.g., San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 29 (1973) (“[T]his Court has
never heretofore held that wealth discrimination alone provides an adequate basis for invoking strict
scrutiny . . ..”).

1 424U.8.1(1976).

20 128'S. Ct. 1610 (2008).

2! One of us will be embarking on this venture in a forthcoming book, BRUCE ACKERMAN, WE THE
PEOPLE: THE CIVIL RIGHTS REVOLUTION (forthcoming).
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ton would take place about a year after Holland finally convinced two-
thirds of Congress to endorse his amendment.*

Nothing could be further from the truth. Holland was a life-long seg-
regationist.” He signed the Southern Manifesto* and voted against the
Civil Rights Acts of 1957 and 1960.* He would go on to vote against the
Civil Rights Act of 1964* and, even more remarkably, the Voting Rights
Act of 1965. What led Holland to make an exception in this case?

Paradox reappears when we turn to the NAACP. One might suppose
that civil rights activists would rejoice at seeing a renewed commitment to
voting rights sanctified in the modern Constitution. But one would suppose
wrongly: the NAACP emphatically called upon Congress to reject the
Amendment—and precisely because it was an Amendment.”’

From its perspective, Congress already had ample power to ban poll
taxes in federal elections. If it chose to take the Article Five route, the
NAACP feared that the action would provide “an immutable precedent for
shunting all further civil rights legislation to the amendment procedure.”
The civil rights revolution could then be blocked by thirteen states, making
sweeping reform impossible. The NAACP joined forces with a range of
liberal organizations—including the American Jewish Congress, the Amer-
icans for Democratic Action, the Anti-Defamation League, and the United
Automobile Workers—to denounce Holland’s initiative: “[I]t is a travesty
to call a constitutional amendment a civil rights measure when Congress
has the constitutional power to abolish the poll tax by legislation . . . .”%
For the liberal coalition, the only acceptable solution was the “immediate
abolition of the tax through Federal legislation.”°

But these protests were not enough to stop the wheels of Article Five—
even though Holland had a lot of parliamentary maneuvering to do before
he could persuade the Senate to cast a vote against wealth discrimination in
voting rights. Before pushing onward to the micro-politics of the Amend-
ment’s passage, we pause to consider the bigger question: Despite the un-

22 The final act of congressional approval was by the House on August 21, 1962, about a year be-
fore the March on Washington in the spring of 1963. See generally TRICIA ANDRYSZEWSKI, THE
MARCH ON WASHINGTON 1963: GATHERING TO BE HEARD (1996) (describing the march and historical
antecedents).

2 See EDWARD G. CARMINES & JAMES A. STIMSON, ISSUE EVOLUTION: RACE AND THE
TRANSFORMATION OF AMERICAN POLITICS 73 (1989) (referring to Spessard Holland as a “segregationist
stalwart”); GERALD C. WRIGHT, JR., LEROY N. RIESELBACH & LAWRENCE C. DODD, CONGRESS AND
POLICY CHANGE 85 (1986) (same).

2* See 102 CONG. REC. 4515-16 (1956).

5 See 103 CONG. REC. 13,900 (1957); 106 CONG. REC. 7810-11 (1960).

26 See 110 CONG. REC. 14,511 (1964).

27 See infra Part 11.C.

8 The Twenty-Fourth Amendment, 1962 CONG. Q. ALMANAC 405; After the Poll Tax, CHI. DAILY
TRIB., Mar. 31, 1962, at 12.

* NAACP Against Tax Amendment, PITTSBURGH COURIER, Mar. 31, 1962, at16.

0 Jd.
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embarrassed racism of Holland and the emphatic opposition of the NAACP,
how could two-thirds of Congress, and the larger public, perceive the
Amendment as a step forward in the struggle for voting rights?

The answer—in two words—is the New Deal. The popular under-
standing of poll-tax abolition was rooted in a generation of political and le-
gal campaigning that began in the 1930s. It would take more than a burst of
last minute lobbying to transform the entrenched public meaning of the abo-
lition campaign.

A. New Deal Roots

New Deal progressives framed their opposition to the poll tax as an is-
sue of class, not race.’’ Franklin Roosevelt’s larger campaign against the
reactionary leadership of the Southern Democratic Party galvanized the ef-
fort.*> When leading Southerners joined Republicans to defeat his court-
packing plan in 1937, Roosevelt struck back in the Southern Democratic
primaries of 1938—supporting a string of liberal challengers to well-
entrenched conservatives like Senator Walter George of Georgia.*> Roose-
velt’s aim was nothing less than the transformation of the Democrats into
an ideologically coherent liberal party that could sustain progressive politics
on a national basis.** But this would require a revolution in Southern poli-
tics.

Conditions seemed ripe. Public opinion polls consistently revealed
that the South had a larger proportion of self-identified “liberals” than any
other region. This is hardly surprising in an era when “liberal” meant sup-
port for New Deal economic assistance programs that disproportionately
benefited an impoverished Dixieland.”* Nevertheless, the President still had
a problem. As he explained to Aubrey Williams, the Alabaman who was
director of the National Youth Administration, “I think the South agrees

31 See MANFRED BERG, “THE TICKET TO FREEDOM”: THE NAACP AND THE STRUGGLE FOR BLACK
POLITICAL INTEGRATION 105 (2005) (“In the campaign against the poll tax, the emphasis was on class
rather than race.”).

32 See Jerome M. Mileur, The “Boss”: Franklin Roosevelt, the Democratic Party, and the Reconsti-
tution of American Politics, in THE NEW DEAL AND THE TRIUMPH OF LIBERALISM 121-24 (Sidney M.
Milkis & Jerome M. Mileur eds., 2002).

33 See WILLIAM E. LEUCHTENBURG, THE WHITE HOUSE LOOKS SOUTH 91-98 (2005) (describing
Roosevelt’s various efforts to oust Senator Walter George); HALFORD ROSS RYAN, U.S. PRESIDENTS AS
ORATORS 161 (1995) (discussing “purgee” George); see also PETER W. SCHRAMM & BRADFORD P.
WILSON, AMERICAN POLITICAL PARTIES AND CONSTITUTIONAL POLITICS 163-72 (1993) (providing
context for Roosevelt’s “purge campaign”).

34 See LEUCHTENBURG, supra note 33, at 116-17; KEVIN J. MCMAHON, RECONSIDERING
ROOSEVELT ON RACE: HOW THE PRESIDENCY PAVED THE ROAD TO BROWN 17-18 (2004).

35 See ROBERT S. ERIKSON, GERALD C. WRIGHT, & JOHN P. MCIVER, STATEHOUSE DEMOCRACY:
PUBLIC OPINION AND POLICY IN THE AMERICAN STATES 221-24 (1993) (analyzing public opinion poll
data and observing that the “most liberal of the prewar states were found incongruously (by current
standards) in the Democratic South™).
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with you and me. One difficulty is that three quarters of the whites in the
South cannot vote—poll tax etc.”¢

Three months later, Roosevelt went public with his campaign to purge
conservatives from the party, denouncing them as representatives of “Poll-
taxia.””’ At the same time, he was covertly encouraging ongoing campaigns
to repeal the poll tax on a state-by-state basis.*®* These campaigns had al-
ready gained some success—only the year before, progressive New Dealers
had abolished the poll tax in Florida® with an immediate political payoff:
liberal Claude Pepper won the Democratic Party’s nomination for the Sen-
ate over conservative opposition, becoming an emphatic New Dealer on his
arrival in Washington.*

But Pepper was the exception. Strong New Dealers failed to sweep
away conservatives in the Southern primaries of 1938 and Roosevelt beat a
hasty retreat. Reconciling himself to the status quo, he blandly explained,
“at no time and in no manner did I even suggest federal legislation of any
kind to deprive states of their rights directly or indirectly to impose the poll
tax.”' He also distanced himself from local efforts to abolish the tax, call-
ing them “campaigns of state issues” in which he was not personally in-
volved.*

Nevertheless, the President’s earlier campaign against “Polltaxia” was
making poll-tax abolition a key progressive demand for the next genera-
tion—if the Party of Roosevelt had a future in the South, it was essential for
poor whites to vote liberal, and state-wide campaigns continued, with sig-

% STEVENF. LAWSON, BLACK BALLOTS: VOTING RIGHTS IN THE SOUTH, 1944-1969, at 57 (1976)
(citing Letter from Franklin D. Roosevelt to Aubrey Williams (Mar. 28, 1938), President’s Personal File
200, Franklin Delano Roosevelt Library).

37 LAWSON, supra note 36, at 57; see FRANK FREIDEL, F.D.R. AND THE SOUTH 99 (1965);
MCMAHON, supra note 34, at 17, 120; SIDNEY MILKIS, THE PRESIDENT AND THE PARTIES: THE
TRANSFORMATION OF THE AMERICAN PARTY SYSTEM SINCE THE NEW DEAL 77 (1993).

38 For example, Roosevelt expressed his delight with the anti-poll tax campaign in a letter to Brooks
Hays, a repeal advocate from Little Rock, declaring the poll tax “inevitably contrary to fundamental de-
mocracy and its representative form of government in which we believe.” LAWSON, supra note 36 at 57
(quoting Letter from Franklin D. Roosevelt to Brooks Hays (Aug. 31, 1938), President’s Personal File
156, Franklin Delano Roosevelt Library ).

3% See FREDERIC D. OGDEN, THE POLL TAX IN THE SOUTH 18285 (1958). Poll taxes were success-
fully abolished in Florida largely due to concerns over election fraud. Id. at 184. Economic concerns
stemming from the Great Depression also led to the greater disenfranchisement of white voters reluctant
or unable to pay the levies. See id.; V.O. KEY, JR., SOUTHERN POLITICS IN STATE AND NATION 578
(1984).

40 See MATTHEW CRENSON & BENJAMIN GINSBERG, PRESIDENTIAL POWER: UNCHECKED AND
UNBALANCED 167 (2007) (describing Senator Pepper as a “New Deal loyalist”); see also MCMAHON,
supra note 34, at 121 (noting unusually high turnout in 1938 relative to 1936).

4 LAWSON, supra note 36, at 57.

2 Id; see also NANCY J. WEISS, FAREWELL TO THE PARTY OF LINCOLN: BLACK POLITICS IN THE
AGE OF FDR 251 (1983).
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nificant success, during the coming decades.*” While abolition of the tax
helped break down the class barrier, its impact on blacks was less dramatic.
Even if blacks paid their tax, Southern registrars were notorious for flunk-
ing blacks on literacy tests,* and even if they successfully registered, they
risked violent retribution if they were brave enough to cast a ballot on elec-
tion day. Nevertheless, abolition did have a positive impact in urban areas
where racism was less intense and where the tax served as a decisive obsta-
cle for an impoverished black population.* But as it emerged from the New
Deal, the poll tax was a class issue first and foremost.

This key point allows us to solve the riddle of Spessard Holland—why
would a proud racist seize the chance to push for poll-tax abolition in the
early 1960s?

Holland’s views were not a response to the rising civil rights move-
ment, but were rooted in his early days as a politician. He was a Florida
state senator in 1937, at a moment when the movement for abolition of
Florida’s poll tax was cresting.*® As a rising Democrat, he had no trouble
sweeping away a barrier to the participation of poor whites who would give
sustained political support to New Deal values.”” When a political opening
appeared in the early 1960s, the elderly Holland was reenacting one of his
early triumphs by undertaking a similar initiative on the federal level—but
the sit-ins and Freedom Rides were then generating a very different political
dynamic on the national stage.

The New Deal legacy also decisively shaped the Warren Court’s un-
derstanding of the poll tax. The critical poll-tax case of the 1930s, Breed-
love v. Suttles,”® wasn’t initially related to the legislative campaign against
the poll tax. It was the brainchild of a Georgia lawyer, J. Ira Harrelson,

3 See MCMAHON, supra note 34, at 157 (arguing that New Dealers believed that the poll tax dis-
franchised poor whites likely to support progressive candidates); OGDEN, supra note 39, at 225, 228
(same).

4 See MICHAEL J. KLARMAN, FROM JIM CROW TO CIVIL RIGHTS: THE SUPREME COURT AND THE
STRUGGLE FOR RACIAL EQUALITY 31 (2006); Nicholas Katzenbach, Toward a More Just America for
All: Johnson the Civil Rights Warrior, in LYNDON JOHNSON REMEMBERED: AN INTIMATE PORTRAIT OF
A PRESIDENCY 130 (Thomas W. Cowger & Sherwin J. Markman eds., 2003).

45 See JERRY F. HOUGH, CHANGING PARTY COALITIONS: THE MYSTERY OF THE RED STATE-BLUE
STATE ALIGNMENT 131-32 (2006) (showing table with increasing rates of black voter registration and
hypothesizing that the “declining role of the poll tax probably did help black turnout to some extent”).

46 Spessard Holland served as a member of the Florida state senate from 1932 through 1940, and
then went on to become governor. See ALLEN COVINGTON MORRIS, THE FLORIDA HANDBOOK 172
(1997).

4T See JOHN W. MALSBERGER, FROM OBSTRUCTION TO MODERATION: THE TRANSFORMATION OF
SENATE CONSERVATISM 12—13 (2000). In contrast to “obstructionist conservatives” who “generally op-
posed all that Franklin Roosevelt and the New Deal represented,” Malsberger characterizes Holland as a
“new” conservative who accepted “an enlarged role for the state.” Id.

48 302U.8. 277 (1937).
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who had launched an independent judicial challenge on behalf of Nolan R.
Breedlove, a twenty-eight-year-old white man.*

When the Georgia courts upheld the poll tax, Harrelson pushed onward
to the Supreme Court, which granted certiorari at a particularly unpropitious
moment: 1937. Confronting the case in the immediate aftermath of the
Court-packing crisis, the liberal Justices were in no mood to consider new
ventures in judicial activism. They signed onto a unanimous decision by
Justice Butler, who dismissed the challenge in a cursory opinion.*® In But-
ler’s view, it was misleading to look upon the levy as a tax on voting. He
emphasized that the state had imposed a head tax upon many nonvoters, in-
cluding aliens, and it had simply chosen to enforce the tax by barring non-
payers from casting their ballots.® This technique represented “a familiar
and reasonable regulation long enforced in many States,” and could not
plausibly be viewed as a violation of the Equal Protection Clause.*

The Court confronted another problem when it came to the Nineteenth
Amendment.”® Although Georgia imposed a head tax on a broad range of
its male residents, it only imposed the tax on women who wanted to vote.*
Nevertheless, Butler dismissed as “fanciful” the claim that it had thereby
violated the Nineteenth Amendment.” All in all, it took precisely 1,188
words for the unanimous Court to reject the constitutional case against the
poll tax. The message could not have been clearer.

And once again, the message would be remembered when the issue re-
turned to the Court in the 1960s. Breedlove was one of the first cases that
Hugo Black decided as a Justice, and he would issue a ringing dissent
when Harper overruled Breedlove in its great egalitarian leap forward.”’

¥ See OGDEN, supra note 39, at 272 (describing Breedlove as a “28-year old white Georgia citi-
zen”); Supreme Court Upholds U.S. in Aluminum Suit: Payment of Accumulated Poll Taxes in Georgia
Also Upheld, THE NEWS (Frederick, MD), Dec. 6, 1937, at Al (describing litigation brought by “Nolen
R. Breedlove”). Matters got political only when Harrelson petitioned the Supreme Court to review the
rejection of his case in the state courts. After he refused to withdraw the suit, Breedlove was arrested
and charged with forging $10 worth of checks, a felony which would deprive him of his right to vote.
He was then sent to the chain-gang on trumped-up charges, allowing Georgia’s lawyers to assert that the
case was moot. It was at this point that Georgia’s governor, the New Deal Democrat Eurith Dickinson
Rivers threw a bombshell into the state’s own case by pardoning Breedlove and restoring his citizenship.
See Discriminatory Poll Tax in South Under Fire in Court, FRESNO BEE, Nov. 28, 1937, at Al (report-
ing on background of the case). Despite an exhaustive search, we have only found this single newspaper
report establishing these underlying facts.

%0 Breedlove, 302 U.S. 277.

S 1d. at 282-83.

2 Id. at 283.
U.S. CONST. amend. XIX.
Id. at 279-80.
> Jd. at 284.
Harper v. Va. Bd. of Elections, 383 U.S. 663, 670-71 (1966) (Black, J., dissenting) (referring to
Breedlove as a case decided a “few weeks after I took my seat as a member of this Court”).

57 Id. at 670-80.
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Memories of 1937 ran deep in the 1960s. Just as Spessard Holland would
be reenacting his New Deal vote in the Florida State Senate,™ Hugo Black
would be reenacting his New Deal vote on the United States Supreme
Court.

B. Interregnum: Between the New Deal and the Civil Rights Era

Though Breedlove was initiated by a lone lawyer, the Court’s decision
precipitated a sustained organizational campaign that kept the issue alive on
the federal level for the next quarter-century. With the NAACP now taking
a significant role,” a new Southern Conference for Human Welfare
(SCHW) was created in 1938, and it quickly came up with a two-pronged
legal and political strategy against the poll tax.”

On the legal side, the Southern Conference tried to contain Breedlove
by launching a second lawsuit in 1939. The coalition chose a white man,
Henry Pirtle, to attack Tennessee’s poll tax, but this time on a more dis-
criminating ground. His lawyers focused narrowly on the state’s power to
impose the tax on federal elections, arguing that this involved a violation of
the Fourteenth Amendment’s Privileges or Immunities Clause.®® But the
Court of Appeals for the Sixth Circuit was far more impressed with the fact
that Article One, Section Two expressly provided that voters for the House
of Representatives “shall have the Qualifications requisite for Electors of
the most numerous Branch of the State Legislature.”®* If taken literally, this
would make it unconstitutional for voters in federal elections to be freed of
the poll tax if they were still required to pay it to vote for state representa-
tives. Without expressly deciding this issue, the court rejected the new case
on the authority of Breedlove®—and when the Supreme Court denied cer-

58 Though his specific voting record in the Florida state Senate is unavailable, Holland consistently
emphasized that he “strongly supported the repeal.” Hearings on S. 1024 Before the S. Rules and Ad-
min. Comm., 80th Cong. (Mar. 23, 1948) (statement of Sen. Spessard Holland); see also Hearings on S.
1024 Before the S. Judiciary Comm., 83d Cong. (May 11, 1954) (“[A]s far back as 1937 . . . I partici-
pated in the successful fight to remove the poll-tax as a Florida requirement for voting.”).

3 See BERG, supra note 31, at 106; LAWSON, supra note 36 at 62, 65, 105.

80 See LAWSON, supra note 36, at 58-59. The Conference was organized in Birmingham, Alabama
and largely grew out of the Alabama Policy Committee. It first convened on November 20, 1938, with
1,200 delegates representing “churches, schools, civil clubs, student groups, YMCA and YWCA, labor
organizations, industrialists, Negro groups, influential newspapers, Jewish organizations, Catholics,
Protestants, Democrats and Republicans.” OGDEN, supra note 39, at 244 n.3. At the first meeting of the
Executive Board, Joseph Gelders and Virginia Foster Durr (the sister-in-law of Justice Hugo Black) es-
tablished the Civil Rights Committee within the larger conference to “concentrate on poll tax abolition”
and to emphasize that the “southern poll tax was a matter of national concern.” LAWSON, supra note 36,
at 59.

81 See Pirtle v. Brown, 118 F.2d 218, 221 (6th Cir. 1941); LAWSON, supra note 36, at 60.

%2 Pirtle, 118 F.2d at 219.

% 1d. at221.
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tiorari in 1941,* it was plain that it would be Congress, not the courts, that
would serve as the central forum for the next generation.

As Pirtle worked its way through the courts, the Southern Conference
was developing its legislative strategy. In late 1939, it collaborated with
California Representative Lee Geyer to mount a congressional campaign for
poll-tax abolition.*” Once again, the target was limited to federal elections,
but this time the reformers didn’t rely on the Privileges or Immunities
Clause. Instead, Geyer relied on Congress’s express power to control the
“manner” of federal elections.®

Pointing to evidence that corrupt politicians bought and sold poll-tax
receipts, Geyer argued that Congress could constitutionally ban the tax as a
means to ensure honesty in federal elections.” To dramatize this point,
Geyer presented his bill as an amendment to the 1939 Hatch Act, which
sought to prevent “pernicious political activities.”® His campaign began to
pay off just as the litigation strategy was running into a dead end. Though
segregationist Hatton Sumners used his power as chairman of the House
Judiciary Committee to bottle up the bill, Geyer’s supporters finally gained
majority support for a discharge petition, which allowed the full House to
pass the initiative in October 1942.% But at that point, Southern conserva-
tives managed to filibuster the bill to death in the Senate—the first of many
over the next two decades.”

Despite the collapse of both its judicial and legislative strategies, the
Southern Conference’s initial efforts had long-lasting effects, encouraging
congressional activists to carve out federal elections from the more general
problem posed by poll taxes. To sustain a long-term campaign, the South-
ern Conference passed the job over to a single-issue lobbying outfit, the Na-
tional Committee to Abolish the Poll Tax (NCAPT).” The Committee was
created expressly to “avoid confusing their movement with the related
struggle for Negro voting rights.”” Although the NAACP continued to be a

314 U.S. 621 (Oct. 13, 1941) (No. 117).
84 CONG. REC. H11,229 (daily ed. Aug. 11, 1939) (1939).
LAWSON, supra note 36, at 61; OGDEN, supra note 39, at 244.
OGDEN, supra note 39, at 245.

68 H.R. 7534, 76th Cong. (1939).

69°S. 1280, 77th Cong. (1942); S. Rep. No. 77-1662 (1942); H.R. 1024, 77th Cong. (1941); see also
OGDEN, supra note 39, at 246. Geyer did not live to see this moment of triumph. Upon his death, Rep-
resentative Joseph A. Gavagan assumed leadership, and the initiative finally passed the House on a vote
of 254 to 84 on October 13, 1942. See 88 CONG. REC. 8174 (1942); OGDEN, supra note 39, at 247; Kal-
lenbach, supra note 8, at 717-18 (1947).

70 88 CONG. REC. 9065 (1942).

" See VIRGINIA FOSTER DURR, OUTSIDE THE MAGIC CIRCLE: THE AUTOBIOGRAPHY OF VIRGINIA
FOSTER DURR 152 (Hollinger F. Barnard ed.,1990); LAWSON, supra note 36, at 61.

2 LAWSON, supra note 36, at 61; see also HARVARD SITKOFF, A NEW DEAL FOR BLACKS 133
(1978) (arguing that most Southern liberals tried to isolate the poll tax from the issue of race).
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leading player,” the Committee’s very existence—which continued, in var-
ious forms, through the enactment of the Twenty-Fourth Amendment’—
testified to a continuing determination to define the issue in New Deal
terms. Class, not race, would be the order of the day. According to the
group’s estimates, the poll tax disenfranchised three whites for every two
black voters.”

After Lee Geyer’s death,” congressional leadership passed from a Cal-
ifornian to a Southerner, Florida’s Claude Pepper, who emphasized that his
state’s abolition of the poll tax had “contributed to my very large majority
in 1938 in [my] first primary.””” The renewed campaign began on a hopeful
note with the Soldier Vote Act of 1942.7 Passed in the aftermath of Pearl
Harbor, Section Two forbade any state from requiring a poll tax for absen-
tee voting in federal elections.” Even Southern conservatives could not fi-
libuster a bill that guaranteed the vote to all those fighting for America,”
and the Committee to Abolish the Poll Tax, with the support of Eleanor
Roosevelt, looked upon this victory as a token of larger successes ahead.®!

But her husband was more skeptical. Given his failed campaign
against Polltaxia, he was “walking a delicate tightrope, struggling to bal-
ance his concern for equal suffrage with his desire to keep his allies in con-
trol of the Democratic party in the South.”® While his wife vigorously

3 Although the Committee included fifty different organizations, including the AFL, the CIO, and
the American Civil Liberties Union, “[t]here was no question that the NAACP, as the largest and best-
known African-American civil rights group, would play a prominent role . . . .” BERG, supra note 31, at
105.

™ When their efforts are cumulated, the SCHW and the NCAPT led a ten-year campaign lasting
from 1938 until 1948. The NCAPT then ran out of money, collapsing under the weight of internal squa-
bbling and external Red-baiting. At that point, the initiative passed back to the SCHW, whose Southern
Conference Educational Fund (SCEF) continued the poll-tax campaign until its final success in the
1960s. See LINDA REED, SIMPLE DECENCY AND COMMON SENSE: THE SOUTHERN CONFERENCE
MOVEMENT, 1938-1963, at ix (1991) (providing a chronology of the rise and collapse of the Southern
Conference movement); PATRICIA SULLIVAN, DAYS OF HOPE: RACE AND DEMOCRACY IN THE NEW
DEAL ERA 274 (1996).

> BERG, supra note 31, at 105-06.

DURR, supra note 71, at 152.

7 1

8 Soldier Vote Act, 56 Stat. 753 (1942).

" Id. ch. 561, § 2.

Supporters argued that if a soldier was “qualified without paying tribute, to fight under the flag,
he is qualified without paying tribute, to vote under the flag.” PHILIP A. KLINKNER WITH ROGERS M.
SMITH, THE UNSTEADY MARCH: THE RISE AND DECLINE OF RACIAL EQUALITY IN AMERICA 174 (2002).

81 Lawson, supra note 36, at 63. Edgar G. Brown, director of the National Negro Congress, hailed
the measure as the first congressional action in seventy years “to make secure political rights of disen-
franchised Negroes.” Edward Ryan, Senate Passes Bill for Soldier Vote, N.Y. TIMES, Aug. 26, 1942, at
22.

82 LAWSON, supra note 36, at 76.
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supported the public campaign for a statutory ban,” his private correspon-
dence made clear that “a constitutional amendment [was] the only practical
way to eliminate the assessment.”™

The President proved to be the better prophet. Yet the stakes involved
in the struggle only increased when the Court struck down the white pri-
mary in April 1944, leaving the poll tax as one of the great remaining bul-
warks of racial exclusion.¥” The symbolic significance of the issue was
enhanced further by the Republican platform of 1944, which urged the
elimination of the tax in federal elections. As the party of Lincoln, the Re-
publicans had no trouble condemning this bar on voting—significantly,
they urged its elimination through a constitutional amendment, not a stat-
ute.®

So matters stood in 1946, when Spessard Holland arrived from Florida
to take his seat in the Senate and begin his long struggle for an Article Five
amendment. While Holland’s first initiative passed the House, it was de-
feated by a filibuster in the Senate.” This scenario repeated itself twice
over the next dozen years, as Holland regularly reintroduced his measure in
each new Congress.*

8 ELEANOR ROOSEVELT, THE AUTOBIOGRAPHY OF ELEANOR ROOSEVELT 191 (1992) (“I also re-
member wanting to get all-out support [in Congress] for the anti-lynching bill and the removal of the
poll tax, but though Franklin was in favor of both measures, they never became ‘must’ legislation.”).

8 Lawson, supra note 36, at 76. The NAACP was already on record as opposed. Leslie Perry,
legislative representative for the NAACP’s Washington Bureau, called it an “idle gesture. Instead of
fighting the poll tax on one front—Congress, we would have to spread ourselves thin over forty-eight
states.” Leslie Perry, NAACP BULL. 111, at 3 (June 1944).

85 See Smith v. Allwright, 321 U.S. 649 (1944).

8 108 CoNG. REC. 17,655 (1962) (statement of Rep. Celler) (providing overview of various plat-
forms and efforts in Congress to abolish the poll tax); LAWSON, supra note 36, at 76.

87 OGDEN, supra note 39, at 248. Here is Holland making the constitutional case for taking the
amendment route in a letter to a constituent:

The framers of the Federal Constitution provided that the qualifications for voting to elect the
members of the most numerous branch of the State Legislature of each State should be the qualifi-
cations for voting to elect members of the United States House of Representatives. Article I, Sec-
tion 2, of the Constitution so provides in the clearest possible words, and the article by Alexander
Hamilton on this subject in the Federalist Papers makes the point crystal clear. In other words, the
original founding fathers specifically determined that the States and not the Federal Government
should prescribe the qualifications for voters in both State and Federal elections.

Letter from Spessard Holland to John Raymar (May 12, 1948) (on file with authors).

8 Hereisa summary of congressional action during the 1940s and 1950s:

Eightieth Congress, H.R. 29: Passed House 290 to 112 on July 21, 1947. Reported and de-
bated in the Senate, only to be defeated by filibuster.

Eighty-First Congress, H.R. 3199: Passed House July 26, 1949, by 273 to 116. The bill re-
mained bottled up in the Senate Committee on Rules and Administration, however, with the Sen-
ate distracted by the outbreak of fighting in Korea.

Eighty-Sixth Congress, Senate Joint Resolution 39: Passed Senate February 2, 1960, 72 to 16
as a constitutional amendment. By vote of 50 to 37, Holland’s motion to table Javits’s amendment
by statute on February 2, 1960 succeeded. The House reported measure after deleting anti-poll tax
portion on May 31, 1960.

78



103:63 (2009) Canonizing the Civil Rights Revolution

This repeated cycle of proposal and rejection proved important in the
long run. It served to entrench the poll-tax amendment in the liberal reform
agenda, prepackaging it for use when political conditions became more fa-
vorable. While the amendment’s symbolic salience was increasing, its
practical significance was decreasing. The New Deal reform coalition had
slowly repealed the tax in the border states and middle South.* By 1960,
only four states from the Deep South retained the tax, and Virginia re-
mained the only holdout from the upper South.”

The New Deal aim had been largely achieved—poor whites could vote
and the major obstacle to black suffrage was now the discriminatory use of
literacy tests.”’ If the rising tide of public opinion required Southern sena-
tors to engage in a strategic retreat in defense of Jim Crow, Holland’s
amendment had obvious attractions: most Southerners could sacrifice the
poll tax without changing political realities in their home states, enabling
them to concentrate their energies on a last-ditch battle to save literacy tests
and other devices that remained key barriers against black participation.

C. Process

Beware anachronism. Although the Democratic Party is today associ-
ated with minority rights, this wasn’t true when Richard Nixon faced off
against John F. Kennedy in the presidential election of 1960. It was the
former, not the latter, who had the stronger track record on civil rights,”? and
the two parties’ positions were virtually indistinguishable in the public
mind.” While Kennedy had made some striking gestures during the cam-

Eighty-Seventh Congress, Senate Joint Resolution 29: Passed Senate March 27, 1962—voice
vote. Javits’ amendment defeated March 27, 59 to 34, and resolution itself passed Senate by vote
of 77 to 16.

108 CONG. REC. 17,655 (1962) (statement of Rep. Celler) (providing overview of various platforms and
efforts in Congress to abolish the poll tax); OGDEN, supra note 39, at 248.

89 After North Carolina repealed its tax at the time women gained the suffrage in 1920, nothing
happened until New Deal coalitions in five states joined the reform movement between 1934 and 1953.
See CHANDLER DAVIDSON & BERNARD GROFMAN, QUIET REVOLUTION IN THE SOUTH: THE IMPACT OF
THE VOTING RIGHTS ACT, 1965-1990, at 19-298 (1994) (providing a general state-by-state survey of
disfranchisement and re-enfranchisement of African Americans in the South); OGDEN, supra note 39, at
178-200.

% DAVIDSON & GROFMAN, supra note 89, at 276.

o See id. at 365 (demonstrating that before the Voting Rights Act, “literacy tests had their greatest
disadvantaging effects on blacks in areas with high black populations”).

%2 Even Kennedy’s admirers recognize that he “knew and cared comparatively little about the prob-
lems of civil rights and civil liberties” during his years in the Senate. THEODORE C. SORENSEN,
KENNEDY 17 (1965). Indeed, he voted with the South to weaken the Civil Rights Act of 1957; in con-
trast, Richard Nixon publicly condemned this move as “one of the saddest days in the history of the Se-
nate.” See NICK BRYANT, THE BYSTANDER: JOHN F. KENNEDY AND THE STRUGGLE FOR BLACK
EQUALITY 66-76 (2006).

% Between 1954 and 1962, Americans considered the Republicans to be the more racially liberal
political party, albeit by small margins. See CARMINES & STIMSON, supra note 23, at 111 fig.4.7. The
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paign,” his actual performance in office fell far short. He owed his narrow
margin over Nixon to Democratic victories in key states of the former Con-
federacy,” and he was reluctant to burn his bridges to the Southern white
voters who might provide his margin for reelection.”

Kennedy held conventional liberal views on civil rights, but his pas-
sions were directed elsewhere. He was very much a Cold War liberal,
whose first priority was the struggle with the Soviet Union for world domi-
nation;’” and on the home front, he was far more interested in using new-
fangled Keynesian tax cuts to reestablish the Democrats’ reputation as the
party of prosperity.”® So far as he was concerned, the Freedom Riders and
sit-ins of 1961 and 1962 presented a political problem of the first magni-
tude, threatening to destroy his relationship to Southern committee chair-
men in charge of key legislative initiatives and to alienate Southern voters
in the reelection campaign.”

While the Justice Department engaged in desperate efforts to contain
violent confrontations in the South, the President contented himself with
rhetorical support for serious civil rights legislation. In his 1962 State of
the Union, he emphasized that “the right to vote should no longer be denied
through . . . literacy tests and poll taxes.”'” But immediately afterwards,
anonymous White House staffers reminded reporters that he had made “no
urgent request” for new legislation.'"!

For Kennedy, Holland’s continuing agitation for his amendment was a
godsend. If the Senator from Florida succeeded in winning broad congres-
sional support, the Administration would be happy to get on the bandwagon
and claim credit for a civil rights win that didn’t damage its relationships
with powerful Southerners on Capitol Hill. Better yet, if the amendment
was ratified before 1964, it might help Kennedy win reelection.

Holland was already on the move. Even before Kennedy took office,
Holland had cleverly exploited a parliamentary opening provided by an un-

Republicans lost their edge between 1960 and 1964, as the civil rights agenda moved onto center stage
in Washington under a liberal Democratic Congress and presidency. Id. at 46 fig.2.1.

% Most famously, Kennedy telephoned Coretta King after her husband was jailed in Atlanta after
his attempt to enter the Magnolia Room, a well-known restaurant. The call was widely reported in the
press at the height of the 1960 campaign. See BRYANT, supra note 92, at 180-85.

% Id. at 187.

% In Nicholas Katzenbach’s view, Kennedy “was always conscious of the closeness of the elec-
tions, I always thought too conscious. He didn’t feel he had a mandate, didn’t feel he would succeed . . .
. Kennedy was inhibited about civil rights; he had all these demons going—the sit-ins, Meredith [James
Meredith, the first black to attend the University of Mississippi,] Wallace. He wanted to get other things
done.” GERALD S. STROBER & DEBORAH H. STROBER, “LET US BEGIN ANEW”: AN ORAL HISTORY OF
THE KENNEDY PRESIDENCY 276—77 (1993) (quoting Nicholas Katzenbach).

77 See BRYANT, supra note 92, at 32.

% Seeid. at 413.

% Id. at 45.

1% 1d. at298.

"' Jd. at 298-99.
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related constitutional amendment proposed by Senator Estes Kefauver.'®
When Kefauver’s resolution got to the floor in 1960, Holland tacked on his
poll-tax proposal. Senator Kenneth Keating then joined the fray with his
own personal hobby-horse, giving the vote to federal officials residing in
the District of Columbia.'” After more procedural maneuvering, the omni-
bus bill finally passed the Senate on February 2, 1960—the first time Hol-
land’s measure had ever cleared this critical barrier.

This stunning parliamentary maneuver set the stage for a blur of initia-
tives in the House, all of which led nowhere—except for a promise from
Emanuel Celler, the liberal Chairman of the House Judiciary Committee, to
push a separate poll-tax measure through the House at some later point.'*
Armed with Celler’s commitment, Holland returned to the Senate to obtain
sixty-seven cosponsors and a full airing before the Senate Judiciary’s sub-
committee on constitutional amendments.'” But at that point, he met a
roadblock in the form of arch-segregationist James Eastland, Chairman of
the Senate Judiciary and Senator from poll-tax Mississippi.'® The only way
forward was through more parliamentary razzle-dazzle, this time spear-
headed by Majority Leader Mike Mansfield.'””

To evade the Eastland roadblock, the Committee on Interior and Insu-
lar Affairs brought an innocuous resolution to the floor, making Alexander
Hamilton’s house a national monument.'”™ Mansfield then immediately
moved to strike everything except the enactment clause and to substitute
Holland’s amendment,'” sparking a ten-day “friendly” filibuster,'’ which
allowed proponents to collect further support that finally yielded a 77 to 16
vote for final passage.'"' Throughout the debates, Holland again empha-
sized that his concern was with wealth, not race, discrimination: “[T]he

192 The amendment responded to the threat of a nuclear attack with new rules ensuring continuity in

government. See RICHARD B. BERNSTEIN & JEROME AGEL, AMENDING AMERICA 136 (1995).
103
Id. at 137.

104 1d

195 See Nomination and Election of President and Vice President and Qualifications for Voting:

Hearings on S.J. Res. 14, 20, 54, 58, 67, 71, 81, 90 Before the S. Comm. on the Judiciary, 87th Cong. 1

(1961).
106

107

See STAFF OF S. COMM. ON THE JUDICIARY, supra note 105, at 80.
108 CONG. REC. 2851, 4150 (1962).

1% 1.

109

"9 This is the characterization offered by Minority Whip Thomas H. Kuchel (R-CA). Id. at 5104.
Nick Bryant suggests that the filibuster was used sparingly by segregationists for fear that the tactic
“would harden Northern opinion against them.” BRYANT, supra note 92, at 303. Nevertheless, the
Southern Caucus decided to mount one here as a “highly symbolic gesture of defiance.” See The Twen-
ty-Fourth Amendment, supra note 28, at 404.
i Among the sixteen senators voting against the amendment, fourteen were Southern Democrats,
one a Northern Democrat, J.J. Hickey (Wyoming), and one a Republican, John G. Tower (Texas). Eight
Southerners voted for the amendment; one, Ralph W. Yarborough (Texas), was from a poll-tax state.
See The Twenty-Fourth Amendment, supra note 28, at 404.
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proposal does not come under the ordinary classification of the [sic] ordi-
nary civil rights legislation. It applies to majorities, to minorities, and to
every person of every color.”""

Once the bill came to the House, Representative Celler engaged in
similar parliamentary maneuverings to override the staunch resistance of
Howard W. Smith of poll-tax Virginia, Chairman of the powerful Rules
Committee. Celler forced the proposal to the House floor under an extraor-
dinary procedure allowing only forty minutes of debate.'” Nevertheless,
hardcore segregationists organized four hours of bitter opposition though a
series of procedural roll and quorum calls,'"* until the Twenty-Fourth
Amendment finally moved on to the states for ratification after a House
vote of 294 to 86.'"

These procedural details may seem tedious today, but they had a pow-
erful meaning to a twentieth-century audience. For generations, Southern
barons had been master manipulators of parliamentary procedures to kill ef-
forts to achieve racial justice. But this time around, it was the liberals, led
by a Southerner, who were beating the Southerners at their own game—
repeatedly exploiting loopholes to evade the vetoes of racist committee
chairmen and finally gaining a victory.

This was not the first such triumph. Majority Leader Lyndon Johnson
had accomplished similar feats in gaining enactment of the Civil Rights
Acts of 1957 and 1960. As on these occasions,''® success came at a large
price; in order to overcome Southern resistance, progressives had to water
down their initiative and accept a ban that applied only in federal, and not in
state, elections. But surely it was yet another small step forward down the
path of progress?

No, replied the NAACP and other liberal groups'"’ for reasons that are
significant for our larger thesis. By 1962, the liberal coalition was prepar-

112
113

108 CONG. REC. 2851, 4154 (1962).

Because Senate Joint Resolution 29 had not received a permissive rule from the House Rules
Committee, floor leaders called the bill up under suspension of the rules, a procedure that requires two-
thirds approval, and only allows forty minutes of debate and no amendments. The Twenty-Fourth
Amendment, supra note 28, at 406.

"% See id. at 406.

5 There were 295 “yeas,” 86 “nays,” one representative answered present, and fifty-three repre-
sentatives did not vote. 108 CONG. REC. 2851, 17,670 (1962). Supporters included 132 Republicans and
163 Democrats. Fifteen Republicans and seventy-one Democrats voted against it—all but one from the
South. Id.

16 goe ROBERT A. CARO, MASTER OF THE SENATE: THE YEARS OF LYNDON JOHNSON 944-89
(2002).
17 The organizations included the Jewish Congress, American Veterans Committee, Americans for
Democratic Action, Anti-Defamation League of B’Nai B’rith, International Union of Electrical Workers
(AFL-CIO), National Association for the Advancement of Colored People, and United Automobile
Workers (AFL-CIO). See The Twenty-Fourth Amendment, supra note 28, at 405.
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ing for a great leap forward in the struggle for civil rights.""® While it was
perfectly happy with a statute striking down federal poll taxes, it was no
longer willing to accept piecemeal change at the price of creating “an im-
mutable precedent for shunting all further civil rights legislation to the
amendment procedure.”""’

No sweeping repudiation of Jim Crow would be possible so long as
thirteen states could veto decisive constitutional change. If the country was
going to move beyond largely symbolic gestures, it would have to forsake
the federalist mode of amendment described by Article Five and take the
more nationalist path developed over 150 years of constitutional practice.
Since the days of Thomas Jefferson and his “revolution of 1800,” various
presidents have repeatedly claimed mandates for sweeping change in the
name of the American people, with Franklin Roosevelt developing this
model further during the New Deal.'”® After gaining a series of popular vic-
tories at the polls, Roosevelt had not only won congressional support for
landmark statutes like the Social Security Act and the National Labor Rela-
tions Act; his victories were sealed by the Supreme Court in superprece-
dents that elaborated the principles of the new constitutional consensus.'*!

It was this modern model—presidential electoral mandates, congres-
sional landmark statutes, judicial superprecedents—that was once again
coming to the fore in the 1960s. If the American people were to have a re-
alistic chance of breaking the back of Jim Crow and inaugurating a decisive
transformation in our constitutional values, it was only this model that had a
real promise of success. Unsurprisingly, the liberal interest groups were the
first to emphasize this point. And in opposing the Twenty-Fourth Amend-
ment, they were willing to pay a short-run price to keep the path clear for
the modern model of constitutional transformation through landmark stat-
utes.

In a statement submitted to the House subcommittee hearing, the
NAACP’s Clarence Mitchell declared:

To accept the amendment method of elimination . . . . would be a bad prece-
dent, inasmuch as the constitutional issue is raised whenever a piece of civil
rights legislation is considered. Once this concession is made . . . . [s]Juch a
course would give lukewarm supporters of civil rights a chance to avoid mak-

18 See RICHARD M. VALELLY, THE TWO RECONSTRUCTIONS: THE STRUGGLE FOR BLACK

ENFRANCHISEMENT 173-98 (discussing the “coalition of 1961-1965”).
1o After the Poll Tax, supra note 28, at A12; see also The Twenty-Fourth Amendment, supra note
28, at 405.

120 See generally BRUCE ACKERMAN, THE FAILURE OF THE FOUNDING FATHERS: JEFFERSON,
MARSHALL, AND THE RISE OF PRESIDENTIAL DEMOCRACY (2005); 2 BRUCE ACKERMAN, WE THE
PEOPLE: TRANSFORMATIONS (1998).

121 See, e.g., Wickard v. Filburn, 317 U.S. 111 (1942); United States v. Darby, 312 U.S. 100 (1941);
see also infra Part V.C.
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ing a strong battle, and would give opponents an opportunity to block amend-
ments in the States.'”

The NAACP and its allies were not indulging in “cheap talk” by declaring
that the federalist forms of Article Five were fundamentally inadequate for
the constitutional politics of the 1960s.'* They were rejecting Article Five
even if this meant sacrificing more immediate progress on the poll tax.

This show of constitutional determination was beginning to reach a
broader audience. As Holland’s amendment came to its final vote, Senators
Jacob Javits of New York and John Sherman Cooper of Tennessee joined
the attack on Article Five. When Mansfield’s parliamentary maneuver suc-
cessfully placed the poll-tax amendment on the floor, Southern conserva-
tives responded with a filibuster that was finally broken after ten days by a
vote of 77 to 16.”* With discussion turning to the merits, Senator Javits
moved to substitute a landmark statute prohibiting poll taxes for Holland’s
constitutional amendment,'” emphasizing the danger that “if the Senate
would set the precedent that a matter of this character has to be done by
constitutional amendment, the very same argument will be made” in future
efforts to abolish the literacy test."* Despite the brevity of House debate,
John Lindsay of New York seized the floor to oppose the use of “a cannon
to kill a gnat, a sledge hammer to drive a tack.”’”’ He emphasized that the
“same result [could] be reached by statute and the committee, like the Jus-
tice Department, well knows this.”*®* Liberal Republicans took the lead
here, but there was more than narrow partisanship involved. Senator Paul
Douglas, a major Democratic figure, joined the Senate chorus in condemn-
ing the amendment as a “booby trap.”'*

The Kennedy Administration was unmoved. At the hearings on the
Holland amendment, Assistant Attorney General Katzenbach firmly re-
jected the landmark statute/superprecedent option in favor of the Article
Five approach:

122 Abolition of Poll Tax in Federal Elections: Hearings on H.J. Res. 404, 425, 44, 594, 601, 632,

655, 663, 670, S.J. Res. 29 Before the H. Comm. on the Judiciary, 87th Cong. 28 (1962) (statement of
Clarence Mitchell, Director of the Washington Bureau of the NAACP).

123 See BERG, supra note 31, at 107-08 (“The demand for constitutional amendments did not play a
role in the NAACP’s legal and political strategies . . . . [TThe NAACP strictly insisted on the congres-
sional authority to outlaw the poll tax in federal elections and attacked all proposals for a constitutional
amendment as a ‘fraud on the American people.””).

124 See BRYANT, supra note 92, at 303.

108 CONG. REC. 4155 (1962).

126 Cooper joined him in castigating the Administration for “playing around” with civil rights with-
out making significant “progress . . . in the past two years.” Anthony Lewis, Senate Approves Ban on
Poll Tax in Federal Votes, N.Y. TIMES, Mar. 28, 1962, at A1.

127108 CONG. REC. 8887 (1962).

128
1d.
129

125

Lewis, supra note 126.
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While we think that the recent trend in decisions [is] that the courts would ul-
timately uphold such a statute, the matter is not free from doubt. In any event,
as a practical matter and in views of the widespread support offered by the
many sponsors of Senate Joint Resolution 58, the poll tax may possibly be laid
forever to rest faster by constitutional amendment than by attempt to enact and
litigate the validity of the statute. All of us know that long delays are inherent
in litigation generally, and this is particularly true when important constitu-
tional issues are at stake. Accordingly, the Justice Department supports the
proposed amendment as a realistic technique which seeks the early demise of
the poll tax."’

Katzenbach didn’t launch an unconditional defense of Article Five as the
only plausible route to constitutional transformation. He conceded that the
Supreme Court might well overrule Breedlove and uphold a statute striking
down the poll tax—although the matter wasn’t “free from doubt.” But if
this is so, why wasn’t he willing to endorse the landmark stat-
ute/superprecedent option?

After all, generations of American leaders had gone down the statutory
path, reserving Article Five as a lawmaking mechanism of last resort. Kat-
zenbach’s answer was clear: practical politics was making Article Five the
lawmaking vehicle of first, not last, resort. Thanks to the “the widespread
support” for Holland’s resolution, the Administration could gain a civil
rights victory at no political cost. But Holland was firmly opposed to the
statutory option, and if the Administration defied him, he would switch
sides and lead a sustained Southern filibuster.”*! In 1962, the Kennedy Ad-
ministration was entirely unwilling to fight such a battle, which it would
have almost certainly lost. When faced with the choice of an easy victory
or a costly defeat, the Kennedy Administration remained on the sidelines
while Javits’s statutory motion lost by a vote of 59 to 34, clearing the decks
for the approval of Holland’s constitutional amendment.'*

From Holland’s angle, the short-term politics were equally compelling,
as the Senator made clear in response to an outraged constituent who had
condemned his apparent departure from segregationist orthodoxy:

You have been a good friend to me through the years and I think good friends
should be frank with each other. The trouble with you is you get down behind
a bush which prevents you from seeing the forest . . . .

How do you think we got the 53—43 vote against cloture on the literacy bill
which I think we will finally defeat Monday? One of the strong factors in the
poll tax amendment against which you seem to have a bad aversion but which

130 Abolition of Poll Tax in Federal Elections: Hearings on H.J. Res. 404, 425, 434, 594, 601, 632,

655, 663, 670, S.J. Res. 29 Before Subcomm. No. 5 of the H. Comm. on the Judiciary, 87th Cong. 26
(1962) (statement of Sen. Spessard L. Holland) (quoting Assistant Att’y Gen. Nicholas B. Katzenbach).
131 Indeed, during the 1965 debates on the Voting Rights Act, Holland joined his fellow Southerners
in their lengthy filibuster. See infra Part I1L.A.
12 See The Twenty-Fourth Amendment, supra note 28, at 405.
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has allowed many Senators to cast a Constitutional vote on a relatively non-
important matter which gave them an out on vastly more important matters
like the literacy test bill.

It is rather disappointing to have such reactions as those contained in your
letter when I have been fighting night and day against an ultra-liberal Admini-
stration and an ultra-liberal majority for the preservation of the most worth-
while values in the American system.'**

The amendment was smart politics for both Holland and Katzenbach,
but the Javits motion emphasized the long-term problem that had been
shoved under the rug. The NAACP was perfectly correct: If future initia-
tives against Jim Crow were consigned to the Article Five track, even mas-
sive popular mobilizations could be defeated by vetoes from thirteen state
legislatures. It was one thing to gain the ratification of a constitutional
amendment imposing a partial ban on a poll tax that only remained in effect
in five states. It was quite another to impose sweeping prohibitions on dis-
crimination in public accommodations or employment, let alone launch an
all-out attack on the myriad obstacles to the effective exercise of black po-
litical power. It would be hard enough for some future Congress and Presi-
dent to overwhelm Southern filibusters blocking passage of landmark
legislation that would define the requirements of constitutional equality for
the twentieth century; it would be all but impossible to gain the consent of
three-fourths of the states for such sweeping initiatives. Did the short-term
victory on the Twenty-Fourth Amendment condemn the future of civil
rights in America?

Perhaps it seemed safe to defer these issues to the indefinite future
when Congress endorsed the Twenty-Fourth Amendment in August 1962—
a moment when Martin Luther King, Jr. had not yet led his March on
Washington, much less successfully agitated for the enactment of landmark
civil rights legislation. As the Kennedy Administration struggled to control
the political fallout of the first waves of Freedom Rides, few sober politi-
cians imagined that the President and Congress would act decisively to re-
volutionize voting rights within three short years.

When the moment came, Lyndon Johnson’s initiative took the form of
a landmark statute, the Voting Rights Act, not a constitutional amendment,
and this decision returned the question of Article Five to the center of the
political stage. Among many other things, proponents of the Voting Rights

133 Letter from Spessard L. Holland to E.H. Crowson (May 12, 1962) (Spessard Holland Archives,

Univ. of Fla., Gainesville) (on file with authors). Holland’s letter includes more blow-by-blow analysis:
I remind you that through the strategy we have played here we have so far defeated federal aid to
education, FEPC [Fair Employment Practices Commission], the terrible Part III provision which
would allow the Attorney General to use injunctions and criminal contempt without juries in civil
rights matters, the implementation of the school integration decisions, the repeal of Rule 22 [re-
garding filibusters] and other matters of completely vital importance.

1d.
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Act wanted to prohibit the remaining uses of the poll tax in state elections,
forcing them to confront the ghosts left behind by the Twenty-Fourth
Amendment: Was it constitutional for Congress to impose a statutory ban
on poll taxes in state elections when nothing less than a constitutional
amendment was required to forbid poll taxes in federal elections?

Senator Douglas’s fears of a “booby-trap” were prescient—the poll-tax
question would later generate a constitutional standoff that threatened to
prevent the passage of the entire landmark statute of 1965.

III. THE VOTING RIGHTS ACT OF 1965

Once Congress proposed the Twenty-Fourth Amendment in August
1962, its ratification in the states was propelled forward by the rising tide of
support for the civil rights movement. With blinding speed, Senator Hol-
land’s quixotic struggle over the decades had suddenly become a relatively
uncontroversial—if painfully inadequate—response to the country’s racial
and economic problems. Within the short span of sixteen months, the
amendment gained the approval of thirty-eight states.”** When the Secre-
tary of State declared its formal reception into the constitutional canon, his
announcement was greeted with a yawn from the general public.'*® Rather
than celebrating the moment of formal canonization, Americans were on the
threshold of a modern constitutional revolution marked by presidential elec-
toral mandates, landmark statutes, and judicial superprecedents.

Only two months before, the assassination of President Kennedy had
transformed the political dynamics in Washington. Whenever the late Pres-
ident took a strong stand on civil rights, he risked alienating Southern white
voters who might prove crucial for his reelection. But Lyndon Johnson
could count on a powerful “favorite son” vote from the South even if he
took the high road by supporting civil rights."”* While the Kennedy Ad-
ministration was happy to give Senator Holland the lead in pushing for a
poll-tax amendment, Johnson spearheaded the drive for the epochal Civil
Rights Act of 1964, refusing to compromise despite the longest filibuster in
the history of the Senate.

The transformation of public opinion was no less profound. The spring
of 1963 was a turning point. The dignity of the March on Washington—in
contrast to the brutalities of Birmingham—catalyzed national opinion, with

134 See BERNSTEIN & AGEL, supra note 102, at 138; 38 States Are Listed in Ratification Order, N.Y.

TIMES, Jan. 24, 1964, at A16.
135 The story was buried on page Al4 of the New York Times, alongside a photograph of President
Johnson signing a witness document certifying ratification by three-fourths of the states. See Nan Ro-
bertson, 24th Amendment Becomes Official: Johnson Hails Anti-Poll Tax Document at Ceremonies,
N.Y. TIMES, Feb. 5, 1964, at A14.

136 See Nick KoTz, JUDGMENT DAYS, at xv (2005) (noting that Johnson could push civil rights
“[w]ith a credibility that no northerner could claim”).
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sixty to seventy percent supporting a strong civil rights bill."”’ Matters
reached a climax in the presidential election of 1964, with Lyndon Johnson
strongly defending the vision behind the new Civil Rights Act and Barry
Goldwater denouncing it as unconstitutional.””® When Johnson crushed
Goldwater in the largest landslide since 1936, the President viewed his
popular mandate as authorizing further sweeping actions on behalf of racial
equality."’

A. The Shadow of the Twenty-Fourth

Here is where Article Five in general, and the Twenty-Fourth Amend-
ment in particular, began to cast a shadow. Lyndon Johnson’s initiative in
1965 took the form of a landmark statute, the Voting Rights Act, not a con-
stitutional amendment, and this decision returned the question of Article
Five to the center of the political stage. Among other things, the proponents
of the Voting Rights Act wanted to condemn the remaining uses of the poll
tax in the states, forcing them to confront the ghosts left behind by the
Twenty-Fourth Amendment: Was it constitutional for Congress to impose a
statutory ban on poll taxes in state elections when nothing less than a con-
stitutional amendment was required to forbid poll taxes in federal elections?
Predictably, Senator Holland'* and other leading Southerners'' answered

37 With the civil rights bill stalled in the Senate, an April 1964 Harris Poll asked a random sample

of 1,250 respondents: “From what you know or have heard, do you favor or oppose the civil right[s]
bill?” Seventy percent were in favor; only thirty percent were opposed or not sure. See Louis Harris &
Assocs., Harris Survey (Apr. 1964), available at http:// www.ropercenter.uconn.edu/ipoll.html. Shortly
after the bill was signed into law, a Gallup Poll in October indicated nearly sixty percent were in favor
and thirty-one percent were opposed—with eighty-seven percent of the latter believing that the bill went
too far and five percent believing that it didn’t go far enough. Gallup Org., Gallup Poll (Oct. 1964),
available at http://www.ropercenter.uconn.edu/ipoll.html. Another Gallup poll offered a more refined
question: “If two candidates of your own party were alike in all respects except that one candidate took a
strong stand in favor of civil rights and the other took a strong stand against civil rights, which man
would you be more likely to prefer?” The answer: sixty-three percent would vote for the pro-civil rights
candidate, twenty-three percent for the anti-, and fifteen percent had no opinion. See Gallup Org., Gal-
lup Poll (June 25-30, 1964), available at http://www.ropercenter.uconn.edu/ipoll.html.

138 See Gary Orfield, The 1964 Act and American Education, in LEGACIES OF THE 1964 CIVIL
RIGHTS ACT 89, 108 (Bernard Grofman ed., 2000) (describing Barry Goldwater’s opposition to the 1964

Civil Rights Act).
139

140

See Ackerman, supra note 3 at 1786.
The prospect of a statutory ban prompted Senator Holland to plead with his colleagues to return
to the path established by the Twenty-Fourth Amendment:
I am still standing where I have been standing all these years; namely, for the elimination of
the poll tax as a requirement for voting, but not by unconstitutional means and not by offering a
gap in the armor of the Constitution through which temporary majorities of both Houses of Con-

gress may find it desirable to vote many other suspensions of constitutional provisions, and in
knocking out many other constitutional provisions.

111 CONG. REC. 9943 (1965).
141 Senator Eastland, for example, echoed Holland’s line:
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no. They denounced the move as unconstitutional in light of Congress’s re-
cent decision to take the “proper course” in proposing “a constitutional
amendment to the States.”'*

Taken by itself, the southern objection wouldn’t be enough to cause
real trouble, precisely because it was so predictable. Whatever the Consti-
tution said, the Southerners were going to fight to the bitter end. The key
question was whether Holland’s argument appealing to the precedent of the
Twenty-Fourth Amendment would have broader resonance, forcing leaders
in Congress and the Administration to resist the temptation to ban poll taxes
by means of a landmark statute.

This was precisely the anxiety that led the NAACP and liberal Con-
gressmen to oppose Holland’s amendment in 1962. And these fears came
home to roost in 1965. We emphasize this point because it runs against the
grain of much contemporary legal theory. Whatever else divides Critical
Legal Studies from Rational Choice Theory, both view constitutional argu-
ments in utterly instrumental terms. Both revel in the Realist truth that law
is politics waged by other means. Our case study provides a counterexam-
ple.

After all, it was awfully tough to explain why it was acceptable for
Congress to use a statute in 1965 when it had insisted on a formal amend-
ment only three years earlier. Indeed, the case for a formal amendment
seemed far more compelling in 1965, when Congress was ordering the
states around, than it did in 1962, when Congress was merely regulating the
terms of federal elections. While liberals tried to parry this obvious line of
legal argument, the key thing to note is how strongly it appealed to leaders
in the Administration and the Senate, who were otherwise deeply commit-
ted to ending the system of racial exclusion in the South.

Most notably, Attorney General Nicholas Katzenbach and his Depart-
ment of Justice repeatedly intervened against liberal Congressmen pushing
for a statutory ban on state poll taxes. Their “legalistic backlash” operated
as a significant check on liberal activism, but it did not monopolize the cul-
tural force field swirling around the draftsmen of the landmark statute. In-
stead, legalistic backlash competed with the “movement frontlash™'*

I had thought that the long debate over the adoption of the 24th amendment had forever laid to rest
the theory that these State qualifications could be abolished by any other method than by constitu-
tional amendment.

But this legislative juggernaut is not founded upon constitutional principles but upon the an-
cient axiom that might makes right; it is not based on law but power; it is not premised on the
force of reason but the reason of force; it is not the result of deliberation but the steamrolled prod-
uct of ultimatum; it is an unconstitutional means to a questionable end.

111 CONG. REC. 10,028 (1965).

%2 111 CONG. REC. 10,045 (1965) (statement of Sen. Stennis).

143 «Frontlash” was Lyndon Johnson’s term to explain why his advocacy of civil rights helped win
his landslide victory in 1964. See KOTZ, supra note 136, at 198.
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generated by Martin Luther King’s campaign for voting rights on the streets
of Selma, Alabama.

It was this campaign—and its climax in the brutal March 7, 1965, sup-
pression of King’s marchers on the Pettus Bridge—that provided the politi-
cal energy propelling the Voting Rights Act forward.'* When Lyndon
Johnson introduced the VRA to Congress in his famous “We Shall Over-
come” speech, he promised a decisive effort that would break the back of
Southern resistance once and for all.'"” This overriding objective would
have been gravely compromised by total capitulation to the legalists at the
Justice Department. Given the symbolic centrality of poll taxes in the dec-
ades-long struggle for voting rights, the landmark statute could not credibly
ignore the fact that Southern states were still imposing poll taxes as part of
their defense of the racist status quo. If the VRA had not taken a strong
stand, its claim to landmark status would have been revealed as sheer pre-
tense. Caught between movement frontlash and legalistic backlash, Con-
gress teetered uncertainly, struggling to reach a new constitutional
equilibrium,

When push came to shove, Congress repudiated the precedent it had
set only three years before with the Twenty-Fourth Amendment and thereby
dealt a body blow to Article Five in the living Constitution of the modern
republic. Instead of breathing new life into Article Five, Katzenbach
reached an agreement with King that represented an innovative twist on the
modern system of higher lawmaking through landmark statutes and judicial
superprecedents.

We shall explore this story with care, since it constitutes a precedent of
enduring significance, especially today when the law reviews feature an on-
going debate in which defenders of “originalism” and “living constitutional-
ism” struggle for intellectual supremacy.'® The Voting Rights Act
represents one of the rare moments when this debate broke out beyond nar-
row legal circles to become a matter of great public importance and self-
conscious political decision.

1. A Voting Rights Amendment?—Johnson signed the Civil Rights
Act of 1964 on July 2, framing one of the great issues of the presidential

14 See Clayborne Carson, The Crucible: How Bloody Sunday at the Edmund Pettus Bridge

Changed Everything, in THE UNFINISHED AGENDA OF THE SELMA-MONTGOMERY VOTING RIGHTS
MARCH 27 (Dara N. Byrne ed., 2005).

15 See Lyndon B. Johnson, Special Message to Congress: The American Promise, 1 PUB. PAPERS
87 (Mar. 15, 1965) (“We Shall Overcome” speech).
146 See, e.g., Ackerman, supra note 3; Edwin Meese 111, Toward a Jurisprudence of Original Intent,
11 HARV. J.L. & PUB. POL’Y 5, 10-11 (1988) (advocating originalism as a means of judicial restraint);
William H. Rehnquist, The Notion of a Living Constitution, 29 HARV. J.L. & PUB. POL’Y 401, 403-04
(2006) (analyzing the idea of a “living constitution”); Antonin Scalia, Originalism: The Lesser Evil, 57
U. CIN. L. REV. 849, 862 (1989) (arguing for originalism as “more compatible with the nature and pur-
pose of a Constitution in a democratic system”).
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election."” As his campaign against Goldwater proceeded, Johnson was al-
ready instructing the Justice Department to engage in long-term planning on
the next step—a breakthrough on voting rights.'*®

It wasn’t clear, though, whether Johnson would make voting rights a
key priority once he had won his overwhelming electoral mandate in the
fall. Martin Luther King didn’t get a clear answer when he visited the
White House in December after his own triumphant return from Oslo as the
winner of the Nobel Peace Prize.'® During his meeting with President
Johnson, King pressed for a voting rights law, but Johnson avoided a com-
mitment, suggesting that Great Society legislation would do more to im-
prove the conditions of blacks.””® King left the White House disappointed
but was determined to change the political equation. As he later recalled, “I
left the mountaintop of Oslo and the mountaintop of the White House, and
two weeks later went down to the valley of Selma, Alabama . .. .”"!

In the meantime, Johnson considered his options. On December 18—
shortly after King’s visit—the President telephoned Nicholas Katzenbach at
the Department of Justice and told him to “undertake the greatest midnight
legislative drafting session” to guarantee black voting rights."* If effective
legislation ran against constitutional barriers, he instructed the Department
of Justice to draft a constitutional amendment to break through the road-
block.

On December 28, Katzenbach sent Johnson a memo urging that he take
the Article Five path, and the Department followed up with formal language
in early January:

SECTION 1. The right of citizens of the United States to vote shall not be de-
nied or abridged by the United States or by any State for any cause except
(1) inability to meet residence requirements not exceeding sixty days or mini-
mum age requirements, imposed by State law; (2) conviction of a felony for
which no pardon or amnesty has been granted; (3) mental incompetency adju-
dicated by a court of record; or (4) confinement pursuant to the judgment or
warrant of a court of record at the time of registration or election.

147
148

See Ackerman, supra note 3, at 1769-70.
After the Civil Rights Act of 1964 was signed, Johnson “immediately” announced his intention
to pursue a voting rights law, though he was vague on the precise timetable. GARTH E. PAULEY, LBJ’S
AMERICAN PROMISE: THE 1965 VOTING RIGHTS ADDRESS 74 (2007). According to Eric Goldman, a
presidential advisor, Johnson gave his instructions in “mid-1964” but made it clear that it had to be “kept
out of the press” for fear that it would help Goldwater in the South. See ERIC F. GOLDMAN, THE
TRAGEDY OF LYNDON JOHNSON 318 (1969).

149 See RONALD W. WALTERS, FREEDOM IS NOT ENOUGH: BLACK VOTERS, BLACK CANDIDATES,
AND AMERICAN PRESIDENTIAL POLITICS 15 (2005).

159 Gee MARTIN LUTHER KING, JR., THE AUTOBIOGRAPHY OF MARTIN LUTHER KING, JR. 270-71
(Clayborne Carson ed., 1998).

Plrd. at 271,

152 PAULEY, supra note 148, at 76.
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SECTION 2. The Congress shall have power to enforce this Article by appro-
priate legislation.'®

The Department of Justice had grand ambitions in framing its proposal.
It was not merely concerned with closing the poll-tax gap left by the Twen-
ty-Fourth Amendment, but aimed to create a new foundation for the entire
law of voting rights. The Constitution notoriously failed to contain an af-
firmative guarantee of the right to vote—it left this up to the states, subject
to the condition that they not engage in discrimination based on race'* and
gender.' But the new initiative changed the baseline. It swept away liter-
acy tests and poll taxes and preempted the use of other exclusionary tac-
tics—leaving intact only a few, relatively innocuous, exceptions.'>

But there was an obvious problem. Here is Katzenbach dealing with
the politics of Article Five in his memo to the President:

It is difficult to estimate the extent of the opposition to this kind of constitu-
tional amendment. In addition to resistance from the South, there may be op-
position from sources genuinely concerned about federal interference with a
fundamental matter traditionally left to the States. One possible alternative—
to follow the poll-tax amendment precedent and limit the reach of the new
amendment to federal elections—would tend to decrease the magnitude of the
opposition, but it would also impair the effectiveness of the measure."’

Note the legalist response to the political problem: if opposition to the
Twenty-Fifth Amendment becomes too intense, don 't abandon the classical
amendment system. Keep on the Article Five track, and split the opposition
between Southern die-hards and serious conservatives who are “genuinely”
concerned about states’ rights. The proper fallback, under the Department’s
scenario, was to cut the amendment’s scope to include only federal elec-
tions. This worked for Twenty-Four, why not for Twenty-Five?

While an Article Five amendment was clearly Option Number One,
Katzenbach’s memo explored two statutory possibilities. Option Number
Two involved “legislation vesting in a federal commission the power to
conduct registration for federal elections.”’*® Since this statute did not tar-

153 The draft also contained the usual provision stating that the amendment “shall be inoperative un-

less it shall have been ratified . . . within seven years from the date of its submission to the States by the
Congress.” Memorandum (unsigned) from the Dep’t of Justice to Lyndon B. Johnson, Constitutional
Amendment (Jan. 18, 1965) (Lyndon B. Johnson Library Archives) (on file with authors).

' U.S. CONST. amend. XV.

135 U.S. CONST. amend. XIX.

156 We haven’t any indication that the Justice Department appreciated the racially exclusionary im-
plications of the amendment provisions authorizing the states to deny the ballot to felons. Memorandum
(unsigned) from the Dep’t of Justice to Lyndon B. Johnson, Constitutional Amendment (Jan. 18, 1965)
(Lyndon B. Johnson Library Archives) (on file with authors).

157 Memorandum from Nicholas B. Katzenbach to Lyndon B. Johnson (Dec. 28, 1964) (Lee White
Files, Box 3, Lyndon B. Johnson Library Archives) (on file with authors).
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get state elections, it received a clean bill of health from the Department.'”
But Katzenbach was “more dubious” when it came to a statute that would
“assume direct control of registration for voting in both federal and state
elections in any area where the potential Negro registrants actually regis-
tered is low.”"® This was the last option, so far as the Department of Justice
was concerned. Not only was it constitutionality questionable, but its poli-
tics were problematic—"“a somewhat similar proposal” had been rejected by
key Republican moderates in 1963.'"'

Johnson would ultimately overrule his Department and support a
sweeping landmark statute by the time he made his great “We Shall Over-
come” speech on March 15. But a couple of months is an eternity in poli-
tics, and the Administration was vacillating between Options One and Two
in early January.'® When the President delivered his State of the Union
Address on January 4,'” he announced that he would submit a detailed pro-
posal on voting rights “within six weeks.”'* At the same time, his spokes-
man Bill Moyers emphasized that a definitive choice had not yet been made
between an amendment and a statute.'®

More precisely, the Katzenbach memo suggests that the operational
choice was between an amendment that would act to decisively end “ra-
cially-discriminatory manipulation”® in both state and federal elections or
a statute that would limit itself to registration of blacks in federal electio